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12 and 14, 
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SXAMINATION BY MR, WILLIAMS: (Resumed) 


. 


irs. Tramont, might I ask you to speak into the micro- 
phone as best you can, please, Mrs. Tramont, what 


relation are you, if any, to the defendant Florian 


All right, ma‘tan. Now, Mrs. Tramont, were there occasions 


when you performed certain duties in your father's 


delicatessen store? 

Oh, yes. 

All right, ma'am, and your father's store is ioveted at 
O77 Sycamore, is that correct? 

That's correct. 

you tell us, minvoer ore, what kind of 
duties and what kind of activities you performed in the 
store or in connect!on with the operation of the store? 
reason I am 


Pardon me, The only 


ting, I presume we are talking about 


UR. ! ake that lear, Me. adllliiams. 


, 


Pp © 


Vell, 
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regard to the operation of the store? 


I was supposed to look after 


and look over, take care of the 


business, 


apartment which was ynnected with it. 


Ali right, ma'am, and during these per 


you then live in the home there‘ 


All right. Did you continue to live where 
re side ? 
Yes. 
All right, and that is where, ma‘*am” 
67 Fairoaks Lane i eekt ova. 
All right. During these periods of time, 
store? 
r ecasion I.did. oO times tie help. 
1 right, and durtng those pertod tis 
tr store? 
yn Oo sion I did Ki the helt 
11 right, rt! of he help, 
sayire 
te { 
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All right, matam. ade out the checks for what? 
For the vendors, 

I see, all ri: « Now, can you tell us wher ut 


these duties, during what periods of time, in othe 
words, did you do this during 1966, 7 and 


al 


imes of day you mean‘ 


No, periods of time. fet’: ay, can you tell us the 


weeks or during what montiis that u performed these 


duties? 
Oh, usually in February. 


All right, and for what perio. of time‘ 


> 
a . 


Tw tu three weeks, 


All right, and was that so for 1966, 1967, 196d: 


All right, ma’ : iere there any other periods of time 
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checks on your father's account 

A. Yes, I believe [ J14 nave the pewer to issue checks, 
write the checks, eign them, 

Q. All right, ma'am. [et me show you, Mrs. Tramont, - 
I am snowing you part of what is marked Court Exhibit 
Number 21, a series of checks. a¢ the botto. the name 


"Dolores Tramont"; is that your éirnature 


All right, ang that i3 a -rcck dated October 3, 1966, 


MR, CONDON: Pardon me, '56 


MR, WILLIAMS: No, '66, 


MR, CONDON: I am sorry. Thanx you, 
Y I ILi,TAMS 
—] "OO, currect 
Sorre 
I Ail ig}.?., b ‘ ‘ a 
P 86 
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collection as t whether or not you may have performed 
the we ame duties in your father's stove ring that 
period of time in early October of 1906¢ 
No. Maybe it was either my dad might have ver. ili or 
I was there oc just for a few hours or thi lixe 
that. 
§e1], did your mother also sign checks? 
I believe so. 
Okay. Can you tell us shether or n yo!' may heve 
performed those same kind of duties is ‘our father's 
store during anytime in 1907 otne ian this two or vhree 
week period in February? 
i1d be, signing checks, yes. 
All right. 
CONDON: ° I an odjecti if the 
Q ted just is t an 
4sio tla . ntioned 
| 3 ‘ t i@ Questio is 
e t fes, putting 
4 ether, dd i A . ting to 
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aity an! 4 vephrase question 
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MR. WILLIAMS: 
Mre. Tramont, the question is ti:at other tnan as you 
have testified about the operation of the store during, 
let's say, a two or three week period in February of 
1967, was there any other period or periods of time 
when you performed the same duties in the year 1967; 
Not that I remember, \cu mean all of the same duties 
that I, - sometimes someone would come in, - one of his 
vendors, and [ cold pay a cheok or if [I was there and 


I knew it was one of the vendors, I would pay. 


~ 


All right. Now, would that be, - I an talking about in 
Situations wiere your parents swerve away and you were 


tending the store, so to speak, 
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I don't Ll. 
- , 
let me Sida MU, 2xampie, Nere ia a eck ateu 
<} nber oth, *o7. 
Je 
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ha - 4i t 


bed 


MR, 


MR, 
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man, 
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P A. Well, he selale Sena iin before or from experie ice T 
knew, 
q@. Okay. From experience you mean you have worked in th 
store many times? 
A. Nao mary times, no. 
Na All right. Let me show you -- 
THE COURT: Before we get to that, you say from 


vhat he told you before. He gave you 
some instructions tefore this time and 


then you continued with the same procedure? 


R THE WIT S33 Yeu. 
THE COURT: What were the instruct‘ons he gave 
vou before? 
THE WITNESS: To look after the store, to look 
after the apartment and pay the bills, 
ay the bills and pay the help, deposit 
hecks. 
uy) 
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you father as t biligs to > 2 3h’ 
A. the same would Ut i \ t, by his the vendors would 
my Bay toc. 
a) li right. {Ou ine {11 have ything 
to do with aneth u paid b; heck cr paid b; ast 
) 
A. Sometimes it would, 
“ All right. Now, did you eve: casi hecks for customers? 
A. Yes. 
e 
: Payroll checks? 
@. 
i A. Yes, 
© All right. Other kinds of checks 
A. No. 
Q. Just payroll c! 
I am quit sure t at all payrevli cI KS, yes. 
* ‘ 
2 All right. iow, Mrs. Trainont, Ald tu ever charge any 
A. Ye 
4 Al right, ma'am, 14 8 “py 
1 cents as t é hare fF 
‘ i . their ashed 
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Yes. 

fl) right. Did charge a “ee for that service? 

Yes. 

All right, and how nuch did you charge for that service? 

I believe it was ten cents but then many times if it was 
hat was a very g000 customer and y mew well, 


you didn't t 


All right. y aspec of it you seem to recall quite 


well? 

Yes, 

Now, Gid you receive any, - well, did anyone tell you 
to charge ten cents for the cashing of such checks and 


the acceptance " payments for utility bills’ 


the performance of 
parents were away 


asion to 


127 


EXCERPT OF TRIAL TESTIMONY OF DOLORES 
TRAMONT, 2-17-76 and 2-18-76 


and sometimes ther 


EXCERPT OF TRIAL TESTIMONY UF DOLORES 62 
TRAMONT, 2-17-76 and 2-18-76 


MR. CONDON Parad me, I am objecting t this, 
you W 

THE COURT: Yes, at fon't we go in accordance 
with the more traditional procedurs > 


Ailliams, and show it to the «witness 


t refresh her recollection rather than 
r 1d questions and answers. 
BY MR. WILLIAI 
=) Mrs. Tramont, I a lirecting y attention to Pare, - 
Pag » Questi 1 and - 1d 1 read that 
HE ¢ 7 t ¢t if, Mre. f Se 
VHB WITNES: Yes, yes 
t MR TTT 
All 4 ¢ yOU"U lect! as to » 
w t t ; tries in that ) Ave 
‘ oi ous 
P ; ‘ .° 
Q A? ‘ t,t tand that. Ly, - ade ae 
‘ ‘4 y ‘ ‘ ‘ + + j a 
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rozak, I am going to show you what is 
wrked as Government Sxhibit Number 11 which I am now 
opening up before you and I am directing your attention 
to the first two pages of that exhitit. Now, during the 
years 1966, 1967 and 1968, did you ever see these pages 
that comprise this exhibit? 
not vw.ose pages, np. 
right. J ‘ou want to take a look through this and 
let me know whether you have seen any of these pages? 
No, not these, 
All right. kay. Thank you. Mr. Kristoff just brought 
to my attention I have been calling you Mrs. Kazmierczak, 
have, I apologize. Now, Mrs. T»amont, - never mind, 
et me ask the question, during the year 
1967 and 1968, did you ever make entries into this 


+ 


an who did the tazxe. had 


testified here 


BEST COPY AVAILABLE 


ty. 
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Okay. Now, Gid you ever have occasion to make de: sits 


to your father's checking account during the | i 


roy 


time in February of '66, yr Be 
Yes, I d@id. 
All right, and about # Often did you make deposits? 


About once a week, 


in the operation of the store? 

ring the current time, yes, I did 
I'm talking about 1966, 1967 ana 196 
Yes. 


All righ*+, and where uid you record the expenses? 


It: a green bound ledger book o journal, 


1] ight, ina' aim, an you, with your hands, give us 
2 4 ne , r + o 
me demons ation, - you indicated about n aybe a Bs 
Clipe moan e3 
Yes. 
4 . ‘ ' ‘ > 
4 , oe 
4 Ves 
is, yes. 
That sould ce about ight hn inches, perhaps 
t , 
LA € K Jw yt » $ C» 3 ae | arKea as (¢ r= 
ikbit iu 1 i ; i ne, t take 
BEST COPY AVAILABLE 
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nh 


J» it could be, 
Tor example, call your attention to 


-% 


second page under che far right-hand column it says 


arn ' . 
rch", and then \ e are some dates 7-12-19-.: and 


jou recogni-ce 


7th? 
Yes, all right. You see the date March 
Yes, 


‘ 


And there 


sOgnize that writing 


is that? 
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at some documents. 


ninutes, will it take a rece 


CONDON: 
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THE COURT: ahy don't you 4 this, Just } 
the in pencil for the pre t 
MR, NDON ia 
THE COURT: Anda al Mr. ‘hite retur we will 
put his stamp on then, 
BY MR. CONDON 
Q Mes. Kazmierczak, - pa™ito ne, 3. Tra ny = % Ou, 
The last one is 7. I w t to put en r these, 
Mrs. Tramont, your dac's store there, the apartment 
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nm. CONDO! : Now, iI U roo Lt 


THE COURT: ate ns " : : 
THE COURT: rs. Tramont, yo am utep Cown and, 
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apartment. 


itchen tat le 
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That is 


86 the front and 


the apartment, Now, 


the store and you 
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And where was it 
the cabinets usually 


just put an 
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BY MR, WILLIAMS: 


) Coveralls, jeans like, coveralls, I guess. All right. 
Just ne more headed impire State News under Pebruary 24 


and the figure sixty forty-seven, is that your writing? 


ay All right. Mrs. Tramont, Mar 1 and March ljth and the 
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that what 


certain that 


ientione 


you put bills 


the vendors come 


Okay, and whe iaing and talking about a spint..2 


ing bills on it, you understood? 


and talking 


out this cash 


And it was the when the store 


ytarveu 
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manual 


ronfidence in it‘ 


fe have gone 


again. That 1 


down, 


MR.CONDON: have got 
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PROCEEDINGS: Pebruary 18, 1976, 3:30 p.m. 


APPEARANCES : As before noted. 
(Defendant present.) 


(Jury present.) 


THE COURT: Ladies and gentlemen, at this time, 
the evidence is closed in this case and we 
will now hear the summations of the 
attorneys for both sides. Following the 
summations, and this will be tomorrow 
early in the morning, I will charge you on 
the law which applies to this case. 

Listen carefully to both sides. As 
you will recall, I told you before that 
what the attorneys tell us is not evidence, 
but you should listen carefully to what 
they say because they have thought very 
carefully about the case and there are, no 
doubt, insights which they will have, which 
will be helpful to you when you deliberate 
upon issues which will be presented to 
you. 

The rules provide that the Government 
speaks first. Mr. Williams, you may 


begin. 
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MR. WILLIAMS: Thank you, your Honor. Ladies and 
gentlemen, Mr. Condon, Mr. Klocke: 

As the Court indicated, this is 
winding down, really of the lawsuit. 

Mr. Condon and I will review with you 

we feel the evidence has demonstrated in 
this case and we may suggest to you what 
reasonably flows from the evidence. That 
is to say, we will give you our views as 
to what the evidence has shown in this 
case. 

Now, certainly it has been a short 
trial. There have been, for one reason or 
ancther, a number of interruptions and 
on the Government's behalf, you have only 
seen three witnesses. Now, because there 
has only been three witnesses, doesn't mean 
that that is the only evidence in the case. 


You may recall that I originally stated 


to you, I think in my opening, that a good 


portion of the evidence in this case has 
been agreed upon. That is, Mr. Condon, Mr. 
Klocke representing Mr. Kazmierczak, and 
Mr. Kaznierczak himself and I have agreed 


as to what Mr. Kazmierczak's true income 


SUMMATION OF ROGER WILLIAMS 


picture was for the years 1966, 1967 and 


1968 and that has been done by what we 


refer to as a stipulation or an agreement 


that this is what the evidence shows. 
That is marked Government Exhibit Number 10 
which is in evidence. 

Now, anything that the Judge will 
tell you, I am sure, anything that is 
agreed upon between the parties, any 
stipulation that is e:tered into by and 
between the parties is the same as any 
other kind of evidence, so, number one, 
what I am suggesting to you, what I am 
saying to you is the mere fact that we 
only had a few witnesses in here doesn't 
mean that there is no other evidence in 
the case. As I said, a good portion of the 
evidence is the stipulation that has been 
entered into with the attached schedule. 

Your Honor, if I may, I have pre- 
pared Xerox copies of this which has an 
attached schedule. I would like the 
opportunity to pass it out to the jury 80 
when I make references to it, they can 


refer to their own copy. 
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THE COURT: You may do that, . Williams. 
MR. WILLIAMS: Thank you. Now, as I previously 
stated to you and as the Court has 
to you and cautioned you, what the 
attorneys say in the case is not evidence. 
What Mr. Condon may have said in his open- 
ing, what he says in his closing, whac I 
have said in my opening statements to you 
and what I am about to say my closing 
statements does not constitute evidence 


in the case. The evidence in the case 


certainly is the stipulation which I am 


now passing around to you, at least 
copies of it; the testimony that you have 
heard from the witnesses on both direct 
examination and cross examination and what- 
ever has been marked in evidence in thit 
ase and there are a number of exhibits, 
certainly, that you will have wit 
when you retire to deliberate. 
ple, the vé ous books and records, the 
tax returns, t! hart of the store and the 
store. Those are 


i be 


itsei 
Page 
each 
look 
page, 
"Corrected net profit 
net profit Mr. Kazmierczak 
business and 
that it was some 
, it was 
Mr. Kazmierczak now agrees 
that is the correct income for those 


in question. 


If you take a iook at the tax returns, 


for example, in the year 1966, Mr. 


Kazmierczak reported a net profit of some, 
just roughly ; yr the year 1967, it 
was roughly some in the year 
1968, it was roughly some $3,500. That is 
$3,500 as opposed to what Mr. Kazmierczak 
agrees should have been $11,000, as opposed 
to $3,500. 


Yow, all these figures as to what his 


actual income was, whathis actual taxes, 
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tax 


liability was 


are all taken int« 


ideration lr 


itations anda 


looking at 


leration inheritances that 


1966, 1967 ar 


his store”, 
It was eit 
his apartne 


event, Mr. 


~£ 


£ money alone 
it is greater than what 
lis net profit for the 
indicated, he reported 
$3,600 for that year. le admits at 
very minimum ending forty-six eight 
personal ara vin *nses. 
consicer that forty-six eighty 
says he expends for personal and other 
household living expenses, that leaves 
balance of roughly $8,500 that he has for 
1966; rough: y $16,500 for 1967 d roughly 
for the year 1968. 
low, we know, tor example, from the 
evidence, from the stipulation, that none 
of this money that ve just mentioned 
to you was used for business expenses because 
that te taken into consideration in the 


stipulation. The defendant has admitted 


what his total business expenses were and 


that as a matter of fact, appears on the 
of this schedule. 


notice at Line 5 which takes into considera- 
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tion the actual business expenses paid 


for by cash which is roughly one hundred 
one thousand in 1966; one hundred six 
thousand in 1967 and one hundred twelve 
thousand in the year 1968, so he is given 
credit for that. 
Under these circumstances, there is 
really only two things that the defendant 
uld do with this additional m Of money. 
That is, roughly $8,500 in °66; $16,500 in 
"67 and $6,500 in ‘68. He could put 
bank or he couldwrite checks for 
personal expenses. lie can do one of those 
two things. 
‘ertainly, I suggest to you if he 
put it in his bank he would certainly 
see at the end of the year he had a 
balance than he had at the 
‘ous year. If he spent it 
personal expense 
hat certainly he would know 
certainly know what checka 


for what 


Si 
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admits that he has spent, in cash, some, 
roughly, $14,000 for personal living ex- 
penses and in addition, he either increased 
his bank accounts or issued checks for 
personal reasons in the amount of some 
941,506 which would be the total figure for 
those three years. “hat is a total of some 
$45,500. 

Now, in addition to that, Mr. 
Nazmierczak failed to report certai inter- 
est income that he had For example, if 
you look at Line 36 on the first page of 
the schelvule, you will find reflected there 
figures for interest income. iow, if you 
compare that with the tax returns that are 
in evidence and compare it with the tax 
return for 1967, which is Government Exhibit 
4, and the tax return for 1968 which is 
vovernment Exhibit 6, you will notice a 
lifference in the tax report on those re- 
turns, { an sorry, on the interest income 
reported on those returns as opposed to 


t..@ interest income on Line 36 which Mr. 


Kazmierczak admits he has and the difference 
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is some $161 in 1967 and some $7& in 


interest income alone for the year 1968. 


Now, in addition, as Mr. Condon 
indicated in his opening remarks, and as 
Mrs. Tramont testified, during the three 
years in question, ‘66, '7 and '8, there 
was a period of time, generally, from some- 
time around the middle or towards the end 
of February, early March when the Kazmierczaks 
took a vacation. I don't suggest to you 
certainly that there is anything wrong in 
that. Everybody is enti ‘ed to a vacation. 
No doubt you take vacations and I take 
vacations. Most people do. That is not 
the point, but I believe, as Mr. Condon 
indicated that during those vacations they 
would spend some $600. You add that on 
to what is otherwise,- what has otherwise 
been expended and you come out with some 
figures that are well in excess of what 
1e has indicated in his tax return s5 his 
net income from the business. 

Now, as I have indicated before and 
as the Judge has said to you, what we 


attorneys say is not the evidence in the 
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evidence in the case. Now, you have heard 
Mr. Condon's opening statements and, for 
example, he said that Mr. Kazmierczak, or 
the evidence will show that Mr. Kazmierczak 
worked as a laborer someplace in the Buffalo, 
New York area and that is where he met his 
wife while she was slicing bacon. I don't 
know whether that is true or not, but 
certainly there is no evidence of that in 
this case and that can't be considered 

by you as evidence. He alo said the 

proof will show that he operated the store 
seven days a week from 00 to midnight. 
Well, it is your recollection that controls 
as to what the evidence is, but my recol- 
lection is that Dolores Tramont testified 
that the store during the years in question 
was operated from 10:00 in the morning 
until 11:00 o'clock at night. In Mr. 
Condon's opening, he aiso said to you that 
the proof was going to show that Mr. 
Kazmierczak was the only one that operated 
the store. Well, I thi», quite to the 


contrary, the proof shows, *hrough the 


testimony of Mrs. Tramont, i: you take a 
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look at 


amployees; 


f worked 


don's 
various illnesses that 
Mr. Kazmierczak operations that h# 


had, operations 
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do our jobs. That doesn't interfere with 
our jobs. We still go alony and do our 
job to the best of our ability so that 
really is not an issue in this case. 

In any event, what I ask you, what does 
this have to do with whether or not Mr. 
Kazmierczak has filed false and fraudulent 
tax returns and has substantially under- 
stated his income. That has nothing to do 
with the issues in this case. The issues 
in this case are what Mr. Kazmierczak did 
or did not do. 


Now, we also have a lot of 


‘ 


case, a lot of lovely charts and photographs 
of the inside of the store and pictures of 
the outside of the store. Again, some of 


them are in color. They look 


and you will see them in the jury 


but again, what does this have to 
whether or not Mr. Kazmierczak has 
attempted > evade or defeat a large or 


substantial portion of his income tax. 


suggest to you it has nothing to do, nothing 


>, perhaps, that Mr. 
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Condon will indicate to you in his summa- 
tion that well, here is poor Mr. Kazmierczak 
he has only had a sixth grade education, 
never knew how to file a tax return; really 
jidn't mow what he was doing regarding the 


operation of his store. Well, again, 


iadies and gentlemen, let me just ask you, 


if I may, to call upon your own experiences 
and use your common sense and you know 
just by virtue of the fact that some of 
us have less formal education than someone 
else doesn't mean we are not emart, doesn't 
mean we are not intelligent; doesn't mean 
we are rot capable of doing things. That 
is far from the truth and you ladies and 
gentlemen know it. 
Mr. Kazmierczak certainly maintained 

his own payroll records and what else did 
he do in connection with the operation of 
the store. te did a number of things that 
certainly indicates that he had a good 

>», he had a good business mind, he 
knew how to handle his affairs, he knew 
how to keep records, he maintained an 


expense record for every year; he maintained 


jross receipts 
his payroll records. He did 
other things also and from the stipulation, 
Page 4 of the stipulation, starting at 
ll, in each year he made 
bet*cr than a hundred deposits. He cashed 
1,600 checks, 62 separate items of 

deposits in various amounts. ile deposited 
a total of sixty-nine thousand in currency. 
He deposited some $93,000 in checks. Por 
the next year, he did subs.antially the 
same thing. ile took in as payments, 
utility payments from customers, some 

in ; some seventy-two thousand 

some sixty-eight thousand in ‘68. 
In each of those bills, he collected the 
money, he receipted the bill, he deposited 
the monies in his bank account; he segre- 
gated the bills, he watched for due dates, 
he totaled the bills, he drew checks and 
he forwarded the bills to the utility 
companies on three separate dates to three 
separate utility companies. He did all 


of that. This is not a man who, as I 


think Mr. Condon will try to show you, is 
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a poor individual who simply doesn't know 
what he is doing. 

Now, Mrs. Tramont has testified and 
she has been on the stand for some time. 
Mrs. Tramont, as you know, is the daughter 
of Mr. Kazmierczak and I appreciate and I 
know you realize and there is no question 
about it, she is pu s rather difficult 


position. It is an insensitive kind of 


position, there is no question about it, 


hut some of her testimony, I think, is 
certainly interesting. She has testified 
iat during these periods of time, in 
February to March of each year, she worked 
in the store. she did certain things. 
She made certain entries. She cashed 
checks, et cetera, et cetera. What is 
interesting to note that, number one, she 
had the power of attorney to write checks 
on her father's checking account and she 
te « n payment for vendors and 
other checks that she wrote in the 
. 
bisiness and certain 
in cash and 


orded those items in what she 
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as an expense book which was maintained 

each year and these are photocopies of 
that expense book and you recall I showed 
her certain entries for each year and she 
recalls especially during February and 
March that she made certain entries in 
these books. 

Mrs. Tramont also, in addition to 
making entries in those books for payments 
to vendors, she was pretty much in charge 
of the store during her parents’ absence. 
I shouldn't say "pretty much". The evidence 
shows, I suggest, she was in charge of the 


store with respect to its operation. She 


cashed checks for customers. She accepted 


ls for payment. She paid the 
help in cash and she did a number of other 
things. She also recorded the gross receipts 
for each day. Now, this is not the gross 
receipts book. This is blank. Certainly 
her testimony is that this is like the 
gross receipts book that she knew in which 
she nade entries and you will recall her 
testimony that many times she saw entries 


in there prior to the entries that she made. 


LMMATION OF POGER WILI 


She saw entries, her father's entries 
were in there prior to the time she 
entries. 

Well, what does that mean? Let me 
Say this to you and I think you are going 
to hear this from Mr. Condon, the reason 
she made the entries there was because 
this eo-called gross receipts book, and 
again, this is a photocopy, but this book, 
and these are photocopies of the pages, 
but this big book that she described, was 
at the accountant's or at the tax preparer's 
and that is the reason why the entries were 
made in this. 

Now, remember one of the last things 
that Mrs. Tramont said, finally, was that 
during the years in question, that she 
did see this lying around the store, but 
what else do we know about that. Let's 
take a look at the tax returns and from 


her testimony, she was operating this store 


from sometime around the middle of February 


to the forepart of March and she first said, 
“Oh, this was at the accountant's during 


that period of time and that is the explana- 
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tion as to why entries were 


Por example, Government Exhibit Number 
s the tax return 
prepared 
January 31 of That is when 
pared it. 
Kazmierczaks, ~- Janua 
tax return was both prepared and signed 
the same day. Now, I ask you, would the 
accountant keep, or the taxpayer keep all 
those records after that date for a return 
that is already pepared, already signed. 
The tax return for 1968, the same 
thing, marked Government 
When was this return prepared by Mr. 


Siapkcik, - it was prepared January 27th 


of 1969. When was it signed by th 


- January 27, 1969. 
ladies and gentlemen, is not 
lerestimating income simply 
re to charge dimes for the cashing 
have heard that 


Tramont said, “Yes, I 


9t what the case is 
that where the underreport- 
substantial underreporting o 
income comes s fro this; I suggest 


you that what has happened 


Kazmierczak makes his 


then there comes 


The exact 
igures, 5 $50 less, $60 less, 
whatever. The why Mrs. Tramont never 


made entries in this book. 


Does it make sense to you any other 


vay? Why would Mr. Kazmierczak give his 


daughter full power and authority to write 
checks on his account, to operate the 
business, to make entries into the expense 
book, to cash checks for customers, to 
accept payments for utility bills, to pay 
the utility bills, to do all of this, but 
not to make entries into this. It doesn't 


make any sense any other way I suggest to 
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see some other of these 

defense exhibits. rhe drawer fri 
register, at least a drawer that is 
to the drawer that is part of the cas! 
register that is maintained at Mr. 
Kazmierczak's delicatessen 
that is used to put in monies [fo 
payments. At least that's what 
what the testimony was, but again, 
caution you it is your recollection that 
counts, not mine. AX little dish for the 
sales tax receipts, a cigar box or a box 
like this in which the $1,500 was kept 
somenlace back in Mr. and Mrs. Kazmierczak's 
apartment and there has been all kinds of 
testimony about people taking from the cash 
register and putting it in this cash box 
and taking it out of here and putting it 
in there and making notes, making little 

sratch notes, et cetera, et cetera. Mrs. 
Tramont has testified that when she was 


running the store that there were times 


when there would be too much money in the 


cash recister and she would take it out and 
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she would put it in the box, put it back 
in the apartment. She told you there were 
times when customers would come in and they 
wanted their checks cashed and she would 
cash them and sometimes she would take it 
out of this box and sometimes she would 
take it from the cash register and there 
were a lot of times when she paid the 
vendors by cash and sometimes she would 
take it out of this box and sometimes she 
she would take it out of the cash register. 
Now, remember her statement about somehow 
money wins out, add up what is in the cash 
register at the end of the day and that's 
what your total sales or gross receipts are. 
Now, again I ask you, use your own common 
sense, ladies and gentlemen. Can you be- 
lieve that Dolores Tramont and Mr. 


Kazmierczak actually thought that whatever 


was left in that cash register was the 


gross receipts for the day. You have got 
a cash register that has this, - Mrs. 
Tramont described it as some kind of a 
cylinder. I think that's what sane said, 


but it added total sales. You would have 


3 


already viewed with 


can see that 


for each of the years 


out the a itional t 


from the 


tragraph Number 8, 


tional tax was some 


Beli 
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additional tax was some $3,8(00. Now, that 


is not the total tax. That is the addi- 
tional over and above what Mr. Kazmierczak 
origi tv reported, and for 1968, it was 
$1,800. That I said, that is 
the additional. 

If you look at the tax return for 
1968, - Ly he reported a tax of 
$827. In 1947, $918 and for 1966, approxi- 
mately $1,400, so you cai: see, for example, 
in 1966, the additional is fourteen. He 
reported fourteen, half, and so on. 

I may have an opportunity to 
upon Mr. Condon’s summation. I may not, 
but I want to thank you for your attention 
during the course of this trial. I want 
to thank you for your attention that you 
have paid to me and your consideration that 
you have shown to me during the course 
of my summation. Again, I simply want to 
say tc you, and suggest to you as to what 
the proof shows very simply this, as I 
said, this is not a case of underreporting 

“-harging dines for ti.e cashing of 


checks. ae: FT C shat this is about 
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This is what I suggested to you before, 
the maintaining of these separate sets of 
books wherein the one, the accurate figure 
is reported and this one, something much 
less. 

Now, all the figures that were used, - 
that is, how do we determine what Mr. 
Kazmierczak's additional income was, his 
additional cash deposit, his additional 
expenditures didn't come from his books 
and records. It came from his bank accounts. 
That's vhere we determined how much more 
income was involvéu and how much more tax 
due was involved. 

Now, certainly, everybody makes 
mistakes. Everybody is entit)ed to make a 
mistexke. It happens to you, it happens to 
me, it happens to everyone, but i suggest 
to you this was not a mistake, this sub- 
stantial understatement. It is not by 
inadvertence. It was by plan, it was by 
design. Sc.e mistakes are accidental, no 
question about it, some are intenticnal. 
Mr. Condon may point out to you that in 


the stipulation, the Government has admitted 


ins 
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that there were certain mistakes in orig- 


inally compiling all the information t.ct 


comprises the schedule that is made a 


part of the stipulation and there is no 


question about it. Some of the mistakes 


were in favor of Mr. Kazmierczak. Some of 


the mistakes were against Mr. Kazmierczak. 
Por example, Mr. Kazmierczak bought an 
adding machine in 1967 ani he paid $120 
for it. Now, there is no question, under 
normal tax principles or accounting 
4 Principles that should be what we call 
capitalized, depreciated over a number of 
‘ years. In this case, the Internal Revenue 
Service decided they would give him credit 
of one year, all this expense in one year, 
in Mr. Kazmierczak's favor. Other things, 
as I have indicated, were not in his favor. 
Por example, the IRS, and them is no ques- 
, tion ebout it, they failed to give him some 
credits for checks drawn to cash on some, 
I think $700 in one year and $1,200 in 
another year. By the same token, they 
: were for items like rent that Mr. 


Kazmierczak received to my knowledge fro= 
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the apartments upstairs. The Government 
never charged him with that, but it is 
now included in the stipulation as something 
to be considered. 

Again, ladies and gentlemen, I thank 
you for your attention and as a final 
thing, I want to say, and the Judge will 
certainly tell you this, that we are dealing 
with three separate years, 1966, 1967 and 
1968, and you should and you must consider 
each year separately. 


Thank you, ladies and gentlemen. 


I certify that the foreyoing is a complete 
and accurate transcription of my shorthand 
notes taken herein. 


, See ° ie 
CFT" 0 
—~— _ j AML a Me tl 
pees SE ae a og Pia iti 7,5 Te eee eee ee 
E. F. KNISQLEY, Sfficial teporter, USDC, WDNY. 
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to 
be cause 
be that serious. 
1 Ought to settle down a bit about 
becauge [ m ~ misunderstood, I 
e3s. It is re ly t s matter to 
hazmilerczak = ‘(ind of looking at 
wBravity of Government's case and 
have been a little 
be criticized 
lixe to express 


o have this 


BCST COPY AVAILABLE 
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m crial and I don't Know 


$3 &po 


case is 


can't overe- 


» | 4 
@exApsain, 


rious matter 
if ,ou have 
{gs obligated 
[t is not a choice, 
ioubt comes not 
Lut from the lack 


san Gone, but what 


40 and a half 
ondon will nave you 
not the brigntest 
lon't think in those 
years all those regular 
weren't ticked 
You don't 
ior wasn't 
inte rviewea, 


Danks 


If tney had one person, 


and talked avout 
aplomb, nis SOpiistication, 
all these things, you 
sould have neard it, 
Oh, no, 


the facts “e@ all I ask you 
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General's Orfice in this instance 
said more than 


isi,:'t any 


rtro 


let's discuss it 


vas Clscussed 


ruse we don't 


Koings to go and 


to 
prove and 


sometimes 


o the 
© you about 


acon, «aorking a8 & 
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novodJy las to velieve, let 


ivuen, and of course, 
aS awvrKned the 
you have 
4, KnOW 


carried 


ulimpily ahat 


isn't vad if 


reasonable doubt, 


ie could 


1 advut 
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some home and I will be 


ne is my Own 


.'t presume 


o be innovent and not unusual 


sor.eone got a for walking 


‘See 30 and 


happened". 


person 
anybody I 
ent in my 


{ther, but that 
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ven when 


the nly 


an poselviy 


‘ry reason- 
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Now «nat y ar open 


at he has an excellent 


-Orrect 


Excuse me, 


LAE gi 


mere, 


what they ar 


we cannot make 
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ay opening 


een uentioned 


case, you have 
Stantial evidence, 
you Nave to infer 
at is a state of mind, 
ink that there has twen a 
yOu about these 


Mat there has been no objection 


sovernment about these pictur 


t apparently 
ng, the natter 
I apologize 


ash register 


‘nat was 60 
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at you naven't secn 
ni when you a 
imgtantial evicenic 
Staiuing oO! 
ig, Lo 
Le, 7 KNOW 
Mat people vol in anc to know 
system « iiing that «e had here 
haven't hear riticism of 
Sting, there 
ivy, e@lementary 
vagic system you haven't had a word of 
compiaint about As 2 “ati 
businessman, 
Look at 
the Dank. 
ip «hen he goes 
power oc 


ced here in 


tg System, 


an't be any 
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criticisu of their system, of a systew 
that leaks lixe a sisve,. 
Vevy BSilpuac,. vidi the wecords, and 
his regords, - all ave his 
vds., They cowe in and Mrs. Yony, «ho 
incidentally, talxing about failure 
i prouf, never testified. Mrs. Tony 
that heard every word that Mr. Kazmierczak 
said, not ence vi alce, never teet*fied, 
Remarkable, Ars. Tony vent into hia store 
aim firs. Tony founu that if you take, and 
gometning I ave say you never did in your 
entire life, and I dare say Mr. Williams 
yer did in ris entire life, added up 
ic a@mount of money that went into 
tic vank and then added up all the amount 
of money that sas pet: out in cash and 
got a total ani gives iim credit for some 
bills and then takes the gross sales that 
ne nad is. his Louk am coirectly so has 
eh refuted Frou the very beginning. 
;roolem ner. Maybe 
soIeOue sayB tee wor uistane”, 
don't +now, but aB @ .esuit he had wo tax 


due, Ne One ever qQuarreled with .t. 


BEST COPY AVAILABL: 
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We talk abou records, 
and you can cemeaber thia, 
cane in aid asked for hig 

bank books, 1s reco:d that he haa, he 
gave to him, no problem. .jell, nobody 
can Complain or was tuere to comlain about 
this business tycoon with a great system 
because if they did say it was elementary, 
they cid say it was rudimentary, 1: they 
1id say it was prone to disaster and 
mistake, there goes the case, but one 
thing that hasn't been mentioned, anytime 
that you have cve. heard of a case like 
this ever, that money 15 missing. That'a 
when I waS apologizing to you at the very 
Outset about the there won't be any Swisa 
lank accounts, tnere is not going to be 
any gals with sables and furs, there is 
not ~oling to be any condominium anywhere 
vr @ yacht ov a vLoat or a 2ecret bank 


account or comcealiuent of any assets. 


ey are all here, 


They ,ot them all from “4, Kazmlerczak's 
records. his bank records, his own recoras, 


They are there and it is exactly tne way 
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Laaes 
so that any- 
right there 
froune it, 
to there, wnat he turned over to 
680 I guess really that you should 
think about things like this and that why 
they are in there, and the reason is, you 
“now that store 3: tne reago 
here 1s because if you know, for inatance, 
ir, Kacmlerczak's cach boa, but you don't 
You 
remember t 1] I want to 
see thuse pi i : KnOw anything 
Ueiicatessen 
any thing 
reut it ; 1€/ To sO and a 
malf years ou this cate and he spent two 


and a halt hours jn the delicatessen, he 


weuld have Known the problem. Qh, cme 
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another, 
avie tO asx 


saw this bOX, 


‘id they handle 
in Business 
An@yement, you who «ent dow: tO  .ashington 
anu took training, 
expertise with the 
Mr. MKacmlerczax% told 
Lake money out 
ember that $50 checx he was talking 
abo... and I was back here with the hypo- 
thetical and I sa! "Now, he takes and 
ashes a check and tanes the mongy out, 


right, - yea, - cut of the cash box and 


1@ Waits tu keep $1,500 in the cash box 


takes 350 out o: the cash register, 
s§0 it mines that amount up, - yes", and 
emember those littis words at 
, the day. Now, Pasquarella just 
put them in, They weren't in his mimovan- 
dum or his records. He told you up here, 


bul of course maybe Lf he would Just have 
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spent a half hour seeing how they operated, 
iQuld have kno«en the that occurred, 
know ic two and a half years they 
must liave found out something. They must 
nave Known something. There must have 
bcen somebody from that operation that 
they could bring in here that would say 
sone thing. Not a one, not a one. Gee, 
what aas he doin all that time, what 
was he trying to find out. Now, if the 
Situation leaks, if the situation is prone 
to ervor, wouldn't you think that was the 
first thing that they «ould have wanted 
to find out. Now, the jnteresting thing 
about circumstantial cvidence is you take 
& set of facts and if they infer a reason- 
able inference, su:ely you can take it, 
but what if the saue set of fact.i go in 
uifferent ways, one towards guilt and one 
towards innocence. You have a choice, 
and you know that is a problem that we 
are Interested in because although you 
are obligated to presume the defendent 


as a matter of jaw to be presumed to be 


imunocent, the problem associated with it 
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13 yOu can't find hlm tnnocent. You can 
Oly find him yullty beyond 43 Casonable 
doult ou. acquit. 

In other words, he can be ninety-nine 

cent gui j anc } Just acquit, you 

Tind himw innocent. you Just find 

that tne people haven't proven their case 
beyond @€very reasonatle doubt. 

why, his incaue tax. He put down 
hevelis net pro.it, what his net profit 
mab. He did. He knows how to make out 
&n income tax. «ho says he does. Now, 
I admit ami I want you to understanc very 
vlearly that «hen it coves to Mr. 
Aacmlerczak, that thos Pe. ple who made 


vut thoge tax returns are Gead, but becaise 


they are dead doesn't allow any body, 


including the SOvermnoent, to infer he 

AliOwS Ow to waxe out hie income tax 
“etusns. dhere do they get chat evidence 

ti Dere? See, you know you have got to 

bv over these thites carefully ana you 

60v to Bcrutinice. Remember when it 4aa3 
poisiteu out herve, “Liok atthis, Mr. Kuzceako, 


iry 31, 1968, no books at tie 


Oe, 
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accountant's now", and then look at this, 
vhapkeik, Ja..uasy 1-27-69, no books 
at the accountant's there, right. 
let's look at this and see if I have 
wLant. vay, larch 26, 1967. we 
just haven't heacd that nentioned here 
vith the same amount of vigor, but more 
impoctantly, when was it signed by this 
Kentleman, Pebruary 5th, '67. Gee, the 
tax preparer signed it in February. Mr. 
haginierczak signs it over a month later, 
My, why wasn't that L.ought out with the 
Same vigor by the Government as it was 
bringing out this other point. well, if 


hr. Williams is going to come back and 


expiain all that to you, but while he does 


that, let's just thin: about same thing 
else for a moment. 

You know aiui I know when you pay your 
income tex, when you send it in, you send 
a check and you can rest assured they have 
been through for this year every one of 
hie checks, and iv you dcn't think so, 
remember shei liu talking to Mrs. Tramont 


Up there on the stand, tnis cneck and that 
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JOHN 


tnat the 
sate tnat 
© nere, rou 
only comes 
the iack of 
ain, no doubt 
Signed on tnat 
really that ia the 
there are many 
truly wlid immediately 
and what I mean by that is 
eitpiy, thanx God, I don't 
men you are busy and 
eo BU €place, you sign 
vi Liege people 


40i.'C KNOa, they are 


Iayde &lsc Luat Li was 8lgned, 


‘ylhing aas just fine, 
important t ing about 
mo Many Avtebooks that they 

2ifilse, - pardon me, not 
that shorthand book iote- 


» KniSley has got here 


the Store, she said she 
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believed ounce, ana she May have beileved 
that there a8 some 
Leforeham J of course 
years that we are talking about 
sh, the onea that 
weren't pointed ot to you, the other 
boo“8 Could have .e11 been at the 
accountant, not only because Mre,. Tramont 
but Mr. Payquarella Says so, 


sould ave to use gome temporary 


Now, it is dimple, =I think, as you 
vai see it, bound together, and of course 
it has been Xeroxed and pulled apart anc 
vine thing and anotluer, but it is all 

ceether, and it goes on for years, You 
nave only got the three tax years involved 
here, You can't use this. You nave got 
to send that to the accountant for aii 
the tack years, o1 the tax peeparer, 


whatever he 1s, right up to the present 


dute, 40 you have evt to use some tery rary 


record, so with the 
has 4 E00C example of mere ovecausge 


we don't have, - jt is : boox. It 


rw 
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is three separate 


still have youu: 


using the temporary 


thing. That necessarily 


ut to me it isn't 


annecessarily taxe 


yvur 

was the one tnav 
this. 

that my parcnts, 

twat they iove me very dearly and I 

recali one tic .hen I «as a small 

wi economically things I think «ere 

iffecent all over, wLut I tvok my dad to 
Joctor an ji was a doctor on Sast 


Delavan Avenue ua ac went in there and 


in fvont of me 
suuld be Kind of a 


shat Jia yOu say 


UMATION OF 


Hospital 
ioupital, cussex and 
y Sunday coming after 
vtholomesa's «@ would «alk 
s4o &@ Sreat j 


tC place Lucause graduation jp 


sr all the Condons were bought there 


ang also that on Valentine's Day there 


au alut of caidy and on Easter there 
caicy amd [I used to get 
40440 60 in there with my 


it oie time on Mother's 


aa8 a oicat ulsplay, a tremendous 


ana it was the 
remembei' my 


because he 


VUMATION 


OF 
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iA 


«i 


thing that was 
as this case 
x was a 


that 


can recall 
ospital, that 


1 the box 


died amd in there as 


sts, all the loans 


vacks amd some cash and 


lad, and 


't want me to know 


he point that I am 


that I have found 
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is clicnts tu are Vrany,videtita to 
Start wiviiig t MmUney Ly & Ciildwe; 


they Could avosd the itheritance tax 
aug he cate in @inl be read ee out and he 
bald, “As lung, as lu: 
yOu wliia mver auvise ary Lic 

& penny to .ne of tielr chil 

on death, A transfer of fuids “Gu a 
transfer of respect, and remember that 5 
80 Gifferent people feel abivut things in 
Girfereut ways, Lut I don't bilik anybody 
Can sugeest that there wasn't anything 


at ali that Kr, Kazmlerezak did not do 


to cooperate with tue Govevrusent. 
How, I don't sey that. ji ve lieve 
really tuat fir. Fasquare)?a Says it and 
Mr. Kaisley was gvod cCnoughn Lo get for us, 
and Mr. Wililams tad a chance to review 
this in part, all tne testinony of mir. 
PasQuarelia and | would Jike to read to 
you a few things that he has vaid, tut 


one ou Page /6, ami this is at Page 7; 


I asked Ar, Pasquarella to f llow me, 


‘puL again, ticre was never at anytime, -« 


there was never any time of day, if it 
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nMylboiigg, time 
Was never any time frase or place that 
1, Was tnere? No, 


Q. and if it wasn't 4 Quived into, wasn't 


Cc 
3 
& 
e 
ao 
~ 
z 
wo 
pe 
“> 


Oliowed through, it 
Wasn't because of any lach of cCucperation 


Oi lack of forthrightness of sir, 


a 


vs Kazenlerezax A. No. Q Because you 
Gicn't ask aa you didn't inquire? 
A. That's correct. Q In Bpite of your 
Outline, right? A. r€3. Q Wow, Mrs, 
Tony nad gone threug! some type of 
COmputativua, had she not?", and we went 
on LO anotier topic. The point about this 
is that Mc. tasquarelia makes the point, 
Mot me, about his cooperation, Mer. 
Pasquavella maheé the point the facts, 
not me, tnat if anything they didn't eet, 
’ anything they didn't inquire into, any- 
o 
thing, tney didn't Want, it wav thew, not 
we or Mr, Aagmi@€rczak, amd a ecasonable 
doubt may come mut only frau the evidence 
but ftom the lack of it, 


Now, 1f 1 could have you recail when 


lL was standing here and | am craticai of 
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isys4r 
AaUitl 


handbook amd 


bout that 
educaticn, 

-ollege; fficer in the United 
States Army, a school teacher, vorked for, 
I believe, two years as an audit technician, 
he said, always «sith figu: 22; vent down 
ana . this teaining, and an interesting 

4m court, and if 
pardon .e for using the word, 
I think it is a little window dressing. 
think it is important that when s ome body 
ves back years comes in with no 


1otes, that that ‘s the intentional and 


pe ay to eooate tle Lapression of 


raieiy I -ecal2 this 

aboul that and I 
somplain nvout it so long as every- 
inderstands it and I think 


way 
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but as long as it leads to a greater 
tanding, I oniy «lah I had the 
vegister so ,ou van really umer- 
ahat happened. It ia fine. I think 
just as well that you got, if you 
ght ce presumed about Polish 
got a little card and you can 
ith the correct 


pronm'nrciation anu the spelling, it is 


iuupreseive and wnat is Lecause of training 


aia I only wish to Gou Mr. Kazmierczak 


same ability, but 


rilaviaan that not only 
also nada a hand- 

to do it, that even 
scalli, forma for 


jother as to 


expiore 


tie taxpayec at 
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len't here, anytoing, 
~ak's “ault 
Now, when he 
and this is the understanding tt at he 
a3 getting from Kazmierczak, if there 
as some other record that «as kept at 
anytime he nevc: asked him. He knew he 
went to Florida, wv! *cok over, «hat 
kind of records, Gid tiiey write in your 
e°0ss receipts books. If not, what dia 
they write in. when your book went to 
your tax preparer at anytime did you have 
another record and what was it and what 
happened to it; nave you got any explana- 
tion for it, if there 1s something sinisver 
about it, I want to know, That only 
secered to be important when we get to 
tvlal. It wagi't important to Pasquarella 
time. hy is it so important now 
and it didn't mean anything to them the 
rs he went around to 
rerent places, No suggestion that he 
r that at anytime to anyone and 


Covernnent 


that regard that 
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ye e not goliy to nola 
wwikle vcZan. 
inere is one thing tnat he 
trained in, one thing. It was how to 
interview. Now, you vemember we di:cussed, 
well, you could wake & memorandum, you 


ake an alridavit, you had -hne formas 


", and there are other ways he could 


of course, the interesting 
thins about that and I suppose the sinister 
thing avout it is that you nave an 
aftiiavit which ne had th forms there 
it was very interesting the 
did write a substantial part, not 
use that word, a part of it that he 
ntioned, surely more than just a line 
two vecvatim, anc he did take it down. 
gid take it Gown or otherwise he 
.idn't have done it. He toid you that. 
he just couldn't have taken that to 
', ,pacnlerczak and said "Do you sant to 
au this over tu see if it is right. 
to make an affidavit and sign it", 


to him, "I am going 
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here and now", you had the forms right 
there. "dell, I guess I didn't", because 
he didn't know how te do it. I guess it 
wasn't because he didn't want to take 
the time to do it. I guess it isn't 
Se-ause he wasn't trained to do it. The 
vunly explanation I know is he didn't want 
to do it. He was trained to do one other 
thing, though, right in his handbook, that 
“f a question can be hurtful to the 
Government, you don't ask it. Did that 
happen? Well, © don't know, 

w, it was e rema “able set of 
circumst neces. He knows nothing, nothing, 
has no other recali than what is in his 


menovandum end everything else is in his 


menorandum, There isn't a thing that was 


left cut. Gee, wouldn't it be great if 


we iad Mrs. Tony. when Mrs. Tony could 
get right up there and say, “Yes, sir, 
that's exactly the way it is, everything 
that Special Agent Pasquarella says is 
right on the money, he hasn't missed a 
point", Dut you know ghe might get at 


Variance with him on something. That 


») 
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vould be, I suppose, a 


oe Le 


4i‘4 


a reagouna: 


“ec 


Cam 
aja 


Then she 


word OU 


she says and I 


her and I think as 


pretty good tool *o: 


‘ 


happened 2:4 you kno 


bound by a witneus 


we live by I have 


and 


Tony. They are 


Mra. Tramont says. 


SHE COURT: uxcuse Mo 


ue, 
to interrupt 


better reason why 


Csl1l Mrs. Tony. Youu 


call fies. Tony 


Sovernment to 


beyond a reasonable doubt. 


bound 


Know, 


petting 


the 


and these 


t QO 


ndon,. 


vecause 


because the 


prove 


2-18-76 


asonable doubt, 


immeciately say to 
Mrs. 
sould 


by every 


ldn't cross examine 


that's a 


out «hat 


Goverment is 


are the rulés 


live by and 


tound by everything 


I did not 


I think there 


1iGn't have 


+ 
x 


have to 


Luvden is 


this case 


You are ine od 


no obligation whatever to call any 
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witnesses whatever, If the Jury deileveg 
tat Mrs. fony is a witnegs ler the 
control of the Government and tne jury 
finds that she has evidence to offer here 
ehicn Ls helpful to the resolution or the 

ase and they find that there may be ny 

evidence here which may be harmful to the 
Government's case that she coulda offer, 
then they may take an adverse presumption 
against the Government ror the Government's 
failure to call her, but the reason I 
‘nlercupted is that it is absolutely not 
@ correct statement of the law to say 
that any side is bound by the testimony 
of any witness and certainly under the 
circumstances here, it is not the law to 
Say that the Government is Lound by the 
testimony of Mrs. Tcamont because they 


called her, She is the daughter of the 


deferdant here and in assessing her 


vestinony, you wiil be entitled to take 
into consideration that relationship. I 
do net say that in any wa;, - I do not 
bring this up in any way to infer *hat 


She gia not testify truthfully, but I do 
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think that 4£ imust make this correction. 
tt may be in your pust, Mp, Condon, and 
1t may be that it ls the state rule that 
you ave still bound by the tectinory of 
39 witness you cali, 4t is mot the tute 
here. 
-f%, CONDON: Thank you very much, your Honor, 
I apprectats tnat. I hope that you feel 
1 don'l migstate anything to you amd I 
am Sure you can Say Knowing with Judge 
Curtin heve that ] Wouldn't have the 
Oppertunity to, so therefore, [ hope I 
#vuldn't be foolish enough to tey, but 
at jeast they calied her in ean effort to 
@licil evidence that 1. adverse to Mr, 
Kazmiercaak. If wasn't to help him in 
any way, I think we can be confident in 
that, but if 1 can return to the point 
about iirs. Tony anu what light she may 
Aave givea uc, because as Ma. Pasquarcella 
Gaid, che was there and ag best he knew, 
heurd everything en both occasions, but 
the fact that when he had his memorandun 


~ 


that he wert back te his office and we 


got into Suite O biT ef discvesian abeut 
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this as to when he dictated Chat, if he 
fictated it, because you mignt recall 
first he said hc Uictated it and then ne 
Said he may have written it ut in long- 
hand, but in any eveil, as you know, that 
@ secretary puts cown her liitials there 
and as he was beinting out in his own 


recorda, they are to be carefully gone 


over for accuracy and content and typo- 


éraphical errors and there shoula be a 
Gate there, but tiiis is ail blank to all 
of that anda I pose to you that that was 

a formidable preolem for Mr. FasQuarella, 
and let me explain that if 1 can to you, 
and I pose to you as a centcal part of 
this case and I look furwaca to what Mr. 
Willams, when lie has the opportunity to 


back, may choose to teli you about 


Theat is his *€guiation to do it in 
the fashion that was indicated that you 
K.0Ow the date you went in, the date you 
Came out, and when it was done, and for 
a very §00¢ reason, just so it can be said 


4y NCTe O11) the witneys sianc that it was 
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dotte Promptly, 1t was dome when it wag 
fresh, that it was his recollection, wut 
then he had his notes, but if he tovk 
those notes and then wrote it out in 
iong’ and, he has now created another 
document, #0 now 60t his notes ana if 
he did dictate it, - did write it out in 
4onghand, we not anc hc = document, but if 
he Gictated it, well m there is the 
notes of the secretary or transcription 
SO we got that record and we don't 
necessarily have to feel that that has 
been destroyed and we would know what he 
Said at that particular time, but of 
course without anything at tne botton or 
it, now way to tell wnen, no way to tell 
wal secretary, no way to tell anything, 
nO way to check, They are not my woods, 
but his words, If there was an error 
Going from one to the Other, no way to 
know that, mo way to Know it. 


NOw, tiie intevesting thing about that 


48 those records he gays were destroyed, 


Well, why were they destroyed, ihey are 


the records, | suess, of original entry, 


) 
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huUppOse miAyve even ilke 


netes on a shcrtjiand boo. t 
Some rezson yu rey aenxcd 
there fore to wv: point to c.ampaain avout 
Ching and it has never 
Leen asred fer by anyone, Loek at the 
f. Net one word said there at anytime, 

s it Gee, yo. know, itt Le all 
literesting but his were destroyea., Now, 
that seema to oe a altuation tnat gives 


@ little bit of a wonderment and I bring 


jou to Pay? 59 on nig secord when he said 


this, we ace talking about nis 1.tes and 


” 


I said, "Q, Your season for 
i6& what’ A. I just 
hem. We Jon't veep he notes 
the intervJew, « Ne Ver" - No. 
[6 that part ef your training - Yea, 
must have been We do not keep the 
Were you trained net 
A. I don't cemember 
Cliy, specificaily tuld not to keep the 
You don't’ A. Io. 
Q. Now, 1f there waS an error at all in 


the Cranscription from one to the other, 
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there would be no way tc determine that 


Now, no.” Well, I guese xe 

sOuldn't get excited adout that. 

it, WILLIAMS: Your Honor, @xcuse me, I hate to 
Literrupt but apparently Mr. Condon is 
Continually going to refer to the trans- 
‘ipt of Mr. Pasquarella'g testimony. I 
have an objection to it on thie basis, 
that certainly it unfairly focuses on 
certain portions of one witness? testimony. 
{ think if the Jury deliberates amd they 
vant something cead back, we oan make 
that determination at that time, 

No. I believe it is not done, - we 
have a time limit here on sucmation and 
Mr. Condon! » indicated before the time 
that he thought was appropriate and I 
‘sOueht it was not out of order in this 
kind of a case, Certainly any side is 
entitleu to read portions of testimony 
which they think especially makes a point 
during sunmation and then, of course, the 
Jury in welghiiy that particular testinory 
Ought to take into account any other 


@vidence in the case which modifies the 
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about 


now except 


error, 
Again, 
sil, that 
Pasquarella 


problems 


e was 
Praoquarella 


asked ° 


t tnat a iittle and tn 


Go anead 
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said it didn't male any difference And 
my qvestion was, "Didn't make eny differ- 
ence to you and it made a great deal of 
lifference", and allow me, on Page 106 
at Line 11 I asked, "Mr. Pasquarella, 
in the event tha‘ hen Mr. Kazmierczak 
sdied up what was in the cash register, 
if prior thereto he had taken some money 
out and put it in the cash box he would 
have less gross sales for the day, would 
he not? A. That's true. «. So therefore 
at least from his point of view that not 
ynly when he paiu what 


» but what box he 


paid it from ca. make a world of difference, 


* 
can it not. A. f% difference to what, sir? 
A differr ce to the amount he put dows 
or the gross rec_ipts. & Yes." Now, 
the point about tt is that he was told 
° y Me. Kazgmierczak the Gay he vas there 


in a particular time sequence or if he 


wade an error that tne result is the 
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—_ — 


atch with oim, although it was 
~ memorandum, oc ne didrts 
wap tonmined end 
handbook to 


fayvmiercuzab 


»1} 


accountant that 
he isn't a bit of 
evidence in this case that records 
{ncluding, - we Gon'tt Know 
represent one way OF 
any evidence here 
the account- 
that they 
cared about i y way. se don't 
ou didn't 
Pasquarella up 
he ettuation was in that 
what wag happening with 
quality 


anybody else, 
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transferring 
juet transfer, a 
3 mistakes, 


in these 


anybody, including 


ro 


in't, even if he 


took enough time, 


1ich should be 
previously 


Gee Whic, as we 
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provides fcr, it is Just 
mistake. They corrected 
and with the tax treatment inures 
benefit of Mr. kazmié€rcgak, 30 
1t doesnt count in that regard, 
language again what should b 
normal tax procedures, in 1 
Stipulation and you have got 
the 

under normal 
inder norma] tax procedures you should 

st they didn't do 
it and they © AY each one of 
these stipul 
where it ys in 4, tney y Sum was 
erroneously not allo:ed oviginal 
Computation by ther, and ° ie failure 

> item for of the yearg 
question was a mistake made by the 
ial Revenue Service, text, the 
lure to incdude such additional 


vS expense was tne vresgult of a 


mistake by the Internal Revenue Service, 


imat the Internal Revenue 
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credit to the defendant. The failure to 


give yuch credit wes a mistake of the 


Internal Revenue Service and | think 

Me. Williams is reaily on the money. 
That's normal. they can make mistakes, 
Pasquacella can make mistaker. Mr, 
Kazmierczak can make mistakes. \3 

the answer, you are Being to say, 

he Was taking $90 a week ana if you take 
that computation anu add it up, that he 
would know better. Well, he didn't get 
aW-2. there wagn't one way at the end 
of the week he would know whether he had 
made or lost money. “he end of a month, 
at the end of a year, he couldn't tell 
anyt’.ing until he got that back ana there 
wasn't bit of evidence in here which 
wasn't totally Prepared by the tax preparer, 
Now, what should he have been slerted to, 
that mext year was B0ing to be worse, the 
next year was going <o be better, You 
doen't seriously think that all these 
Computations that they made, the mistaken 
ones included, that he made at anytime. 


Cash receipts, and remember the fact that 
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"Expense" 


talaxed to 


same during the 
Ould becune a 
@6B LOregotten, If It «as 
sasn't marked doan and 


things should have becn and 


in, and I think any vody 


and it is on 
1ya the 
seipta, 


IV 


asked him when he did 


nen 


way, replenished out of 
ugh recei,ts and that is when the Lox 


ls Ciupty. he cash receipts sould have 


tgister and if a 500d 
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2cord wasn't 1d, ids Bi vas an 
, but the tllusion that is to be 
reated, everytal a3 pata st of nere 
* } . 
imo this in t Be J au 
y vpportunity ¢t eck tna 2Sn 
i and Kr . t Orned, 
rT ‘ " q as 
I na mo. t y thing L3@, 3 
easn't a witnes 3 t Just ‘ 
Ans, ; Se vita 4 
‘ + , 
i t 
4 sp t t? talk 
F ’ 
J i y ren't talked 
? , ° 
r Say, 
q ‘ + ‘ ‘+ 
, . ~< ‘ey + 
‘ { i! ’ - 
, ‘ 
* , te “we ‘ 4 a 
an 2 4 4 
, i ©? ” Lt 
i, i oii 1 ie Mas -ot a 
4 
; € ait 4d y L& LS, 
4 4 4 af P P en 
; i ly ’ ée.e and 
¢ 
‘ P 
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or 4o you walk all the wey back and when 


Ou are not u t ar ani not up to 
y 


t - t a€ a mutt of, oe auner 
2 Sympathy, an3 you have cther espensle 
Llitteg@, the ane ycu would jor mally 
have throughout your life, does it -nake 
you less alert, because » see what they 
we talking about is hit tat of mind, 
Mat if exactly what they are talk! Ng 
About and that is exact ly what he was 
Joim.. There are three elements there, 
that there was an understatement » ayvreed; 


that he nad Kknowledrce of it, prosef beyond 
9% reasonable doubt, nd that he Kad this 
Specific evi? Intent that Judce Curtir 
will tell you about, not me, proved to 

t by circumstantlal cewidence beyond a 
reasonable doubt, Circumstantial evidenae 
wher® an inference 2» form one way but 
if it 18 mistane prone, the other, which 


n@ @6 the matter of conscience and 


Oblagation you fee? you are obligated to 
y g 


1 knOM, L want to think that good 


Slrcumstantinal evidence is ve:y good and 
¢ J : 


9 


236 4g 

SUM 4° JON OF JOHN CONDON, 2-18-76. 
bat = like if this was clean and someone 
some ‘Own and took a latent print off 
and could ghow they did it one minute 
after it was cleaned and that's my print, 
I think that's very €000 evidene and 
you oan infer one minute after it was 
Cleaned I was here. People talk about 
snow on the ground, You 8° to bed, no 
snow. You wake up, there ig gm You 
28n @ssume it snowed while yOu were 
sleeping, or there are footprints. You 
can infe: that somebody walked across 
the ground at Alent, but can you be 
certain they walked backwaids or front- 
“ards. How far can you infer? Could 
you infer he was ~@@ring @ gray suit? 
One of the finest lawyers that ever 
graced this courtroom wouldn't hang a 
yellow dog on circumstantial evidence, 
I don't subgoribe to that, but I just 
think because it is not direct you can't 
Cross @xamine it the way with Hr, 
Pasquarella, that you have to think about 
it very clearly, 


There are a variety of things that 
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an at hat ; B) ure 
4.‘ va “ - + i A ey, 
it ic a d 4 ‘ iA ti ‘ 

, ai are ar" Sy r) 
tha ’ Ry iminal 
Leyom @ vasonacie u P 5 ? 

t + 

st ink tin J is wu, toirg 
thet came in i: P st 5 
eviGceirce that ° : " " i eve 
at » pacava » 4 4™ Bu y 
wOU,s 1 at | 4 1a vi 2 
pove n an; i n ly aer y 

; 5) 1 u ) Lhings, it all 


us are i have no i nt SUS} L that 
you won't i a cre 18 simp.e 
Justice. lL ass ou, thos that, - and [ 
wm cure the: a » Ancluding al f us, 
ine lus 4» ‘ > a 2 i] . af i a 
» UG € 44 170i » ibs @relruiay 


Jiew the evidence ano if in good 


conscience you have wiat te known as a 


e€asvnadle aot 


Othe: frenson tian c mupelling evidence do 


ee 


SUMMATION OF JOHN CONDON, 2-18-76 ° 


y lese it. 
' ‘ 
b wwi'y et 
J ary s ive t i i 
v bai & Vv oy" 4 a beret You av 
t by 4 ) ims lavsyers get 
vul ii) the hai. umd Listey Say, Gee, you 
» a aot wi t A Viuersce, 
a b al Pee iction. 1 BAY, 
er m=. Ail 1 J1iG was present ti 
u ©. day acteu,. Abie Yu 
yec, SB tic , J «” you to 
, i 4 ta ° It ad G 
4 d ‘ . ~ . vul aith a 
iu€h, ends I @citizen, sv it 
43 iw a@v Gryta anat | iy AiG as. 2 


Bulvly mot a time when anybody else says, - 


OQ s@ wlil ‘ell you wiat the racts , 
» ev Judge Curtin, out it is you 
as Buch waxe @ Sctvs.wination av to 

+ Stle, believabdl vide e ise such 
biide vi vuvist tila eentie Ley ma 

¥ y Teavonadvue Goull,. stiat 1s all we 

J mis.uer avout, ink you 

° Lia y 


e~< 


KEBLTTAL OF ROGER WILLIAMS, 2 18.76 


- ALLLIAMS: Pivst, ladies ard ntlemen, ver 
pri ly aiti, respect to the 'O66 veturn 
yOu see&ls Me. COMmMun Laid amy Gid:,'t 
[ show you this or mention this tu 
amd I think it was periuaps, ai just t 
dJaraify, it says Sher ere’ 
Signature of tiie tanpayer, the date that 
the texpayer sigus, Kr. C nadon is 
eonrused in these, 1 think. That is 
mareh eu, 'O7, and the significant thing 
ie you will notice it is signec vy the 
preparer of the turn ail dated on 

Pei wuary > Of 1407. That « luring the 

period of time when hrs. Kazmlerczak, - 

Jwtcike that, - -a@tiic., me. Tramont wae 

Still is tie atuve maniszg ontries on all 

these 0OVMS. 

Now, the Government is not olligated 
to call every pessible or concelvable 
vitnessa that may have som inforuation 
arm MO. Condon iu igiit, tiiwm is no 
Question we Gicu't cail pre. Tony sia 


iu’. :asqQuarella said that Mrs. Tony «as 


ther on, i tiidtak At was UWwtovles (th 
ie Saw ils AD ghe was Cr v & alin 


TTAL OF 
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mt r j '. Condon said, 
s. » ©0.10 have said 
t That's cti, it happened, 
’ Ly tne Covermnent 
Jid ) Ly nat woulc she 
t e ree That was «hat 
al 1K that is @L lap pened on 
x two Gates. It Je as sitple as 
i-at 
low, wit Spevt to these mesorandums 
. PecGuacella prepared and teutified 
a, theve 13 no sec.ct, he candidly 
ltted it. 4 Spent a lot of tine 
reviewing, his menoramum go that be could 
~m piepared te utify eo that he wouldn't 
Ave t onstan iy reer to the nemorandum 
a "3400 rl a question, There is 
thing, « ys with that. He spent a lot 
e seviewlm. a0 Gays, I think, 
th Ga} ew vile ig those menorandums. 
or ft} _, arom, «ith that. die 
i id. t »Osw. Eure, he 
Keu L . 
dn, it oe ~v gute Questiuns 
sun As puseu about would it 


HEB 
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ace a Gifference in queetions that he 


sQvuerella, would it make 


ot 
. 


any difference as to «hat time of day 


hacmierczak too} mone; t of the 


cash register to pay a venic *, let's say, 


would it make auy 4ifference what time 


Of aay or when he to tr 90 out that 


h #eG for pe: 1 iiving expenses and 


ther nousehold expenses. dell, I think 
Mr. PesQuarella said no, it wouldn't male 
any difference or I should have vaid the 
it wouldn't make any difference or it 
would make a difference. There are two 
Separete questions ti.at were ashed of his 
y °f. ondon, but the point ts this, 

that very wleply if what Mr. Kazmierczak 
wae Going, as I indicated to you initially, 
‘@68 simply at the end of the Gay he added 
up what money is in the cash register and 
thet is his gross receipts, then the answer 
if Bure, it would make a 1iffecence «hat 
is coming out of there, but as I indicated 
to you before, that's not wh: re the groes¢ 
“eceipts cawew from, It comes from the 


CaSM iveluter, the coustant Clngim up, 


gest COPY AVAILABLE 
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what were the total sales for the day. 
That's what the gross receipts were, 
That's what the total income for the day 
is, not what is left in the cash register, 

One last thing, certainly we heara 
very briefly from Gus Pronezyk am Dr. 
Kraska about the reputation of mr. 
Kagmierczak and that they had seen hin 
from time co time. well, neither of 
them really knows what happened back in 
1966, 1967 and 1964 -egarding mr. 
Kaanlerczak's tax veturns. They know 
nothing about that. 

That is your decision as to what 
happened in those years and I ask you 
Sinply again to review all the evidence, 
the stipulation, the testimony that vou 
have heard, the other things that are in 
ewidence, the gross receipts book, the 
expense book, and I ask you to consider 
the argument ti:st 1 have made to you, 


Thank vou, 


BEST GOPY AVAILABLE 
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MR. CONDON: Thank you very much. 
MR. WILLIAMS: Thank you, your Honor. 
THE COURT: Mr. White, would you have the jury 


come up, please. 


(Jury returns to the courtroom. ) 


THE COURT: radies and gentlemen, we are all 


assembled now and at this stage of the 


trial, it is my job to charge you on the 
law to the best of my ability. It is yours 
to take the law as I charge it to you, 
apply it to the facts as you find them in 
this case and arrive at a verdict. 

There are three counts in the indict- 
ment. Each count must be taken up separate- 
ly for your vote of either guilty or not 
guilty. On each count, before the Government 
can succeed, you must be convinced beyond 
a reasonable doubt as to that count as to 
the guilt of the, defendant. Of course, a8 
to any count if you are not convinced be- 
yond a reasonable doubt as to the defendant's 
guilt, then you acquit. 


In order to do this, when you go to 
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ts jury room, you will de.iberate. That 
is, you will take all of the exhibits which 
are marked in evidence. You will recollect 
the testimony of the witnesses and apply 
that to the exhibits. You will talk about, 
in a reasonable fashion, the testimony of 
one witness as to how it relates to another. 
You will remember the cross examination 

if you feel it ought to be discounted and 
from this mix, you arrive at a verdict. 

A verdict in any case in this court, 
in a court of the United States must be 
based on the relevant evidence. That 8, 
only the evidence you heard in the court. 
It cannot be based upon any bias, any 
prejudice, sympathy for the defendant, 
consideration of what the sentence might 
be, for the sentence is for the Court to 


determine. ‘n your discussion of the case, 


the facts and the law you should not bring 


up other examples, what you read in the 
newspaper, what you have heard in other 
cases, what you suspect might be fact, 

but which is not supported by any evidence, 


Certainly, none of these kind of outside 


CHARGE OF THE COUR. AND EXCEPTIONS, 
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considerations should influence your judg- 


ment. 

You are concerned here only with 
this case, United States against Florian 
Kazmierczak. You are not here to set 
general policies of tax law one way or 
another. You must take the law as [ charge 
it to you and you can only decide the case 
upon the facts which you have heard in this 
case. Many of the facts in this case 
through the careful attention and the 
cooperation ~f the lawyers and the liti- 
gants have been stipulated to and as we 
have explained before, the stipulation, 
Government Exhibit 10, you may consider 
just in the same fashion as if the indi- 
viduals came in and testified under oath 
so this, as I, - I hate to use the word, 
but you may consider everything in it as 
evidence in the case. 

There are, in this case, - it is my 
function from time to time to rule on 
certain evidence, whether certain questions 
should be answered, whether certain exhibits 


should be given to you for your attention 


[THE COURT AND EXCEPTIONS, 


2-19-76 


and if I have said, "No, that evidence 


will not be considered", then you are noc 


to consider it. Certain exhibits which have 
been discussed will not be sent to you. 

you heard something about them, you may 
consider certainly what you did here, but 

as to the rest of the exhibits, which are 
not before you, you will not guess or 
speculate about what those materials are. 

In any criminal case, any jury comes 
to the conclusion about the facts from two 
types of evidence. One is direct, what did 
a witness hear at a particular time, what 
did he see, what did he observe, what did 
he do. In this case, we have heard testi- 
mony from witnesses about how certain cash 
was received, how it was handled, how bills 
were paid, how checks were cashed and the 
like. You may consider that as direct 
evidence. 

On the other hand, the Government 
argues that you should also consi sr cir- 
cumstantial evidence from certain facts 

have been received in evidence and 


which you consider to have been proven, and 
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it is up to you in that instance to 
mine whether something is proven or not, 


you will then arrive at certain conclusions 


based upon the facts which have been proven 


and using certain inferences whi -h are 
reasonable and common sense and which you 
would use in every day life. 

Mr. Condon gave an example yesterday 
which is a standard example, one which I 
use quite o , and that is in this area 
snow falling and what circumstantially 
conclusions you could draw from that. That 
is a good example and I know all of you 
can think of other examples of circumstan- 
tial evidence, how you use it in your 

life, but it must be carefully used. 
The inferences to be drawn must be reason- 
able. Yesterday I went in a restaurant 
and there was one of the persons who ran 
the restaurant had a tan and my, - I drew 
circumstantially, I said, “Oh, you have 


been in Florida Now, ceally, I had known 
that that person had been planning a 


Florida trip so under the circumstances, 


my conclusions were perhaps reasonable. 
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On the other hand, Il just saw 
person or the street and I didn't 
anything about them at all, simply 


a person had a tan in Buffalo in the 


of winter would not mean, necessarily, 


went to rlorida. They could have 
lamp, they could have } I : fishing 
sunny a ; ey could have maybe been 
under some kind cf medication which 
them the aspect 
you have circumstantial evi 
are a number of inferences to be drawn 
reasonably, then you must be very careful 
n the way 
reasona 
and there are inferences 
3 reasonably point to 
a criminal case such as this, you 
must adopt and accept the inference that 
points to innocence. 
In this case, I 
that the indictment : indictment 
ven to yc in ¢ jury room as a 4u 


vote and w 


juestioned by M nhite as to 
4ict 3 vote must 
S$ verdict. 
upon a resu 
count. ‘he indictinent will b jiven to you 
As I have told you before, 
ence of any guilt 
le fendant 
not charged 
1t 18 to assist 
neiping to prepare his defense, but 
no evidence whatever. 
nazmierczak, as I have explained 
efore, is presumed innocent and 
“Sumption 18 not overcome until you 


if you do, are convinced beyond 


a reasonable doubt by the evidence and you 


announce your verdict in open court. 
you do come into court and you have «4 
question, do not tell me numerically how 
you stand until you have arrived at a 
unaniinous verdict. 
The Lurden in a criminal case rests 
the Government at all times. It never 


to the defendant. The Government 
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must prove each element of the crime 
charged in a particular count beyond a 
reasonable doubt. 

You will separately weigh and deter- 
nine the evidence as to each count in the 
indictment. You will determine the guiit 
or innocence of the defendant as to each 
‘“ount separately. 


] 


We have talked about reasonat 
Reasonable a 
ibt based upon reason and common sense 


and arising from the evidence. It is rarely 


possible to prove anything bsolute 


certainty. A reasonable doubt is not a 


vague, speculative or imaginative doubt, 

but it is such a doubt as would cause 
prudent men to hesitate before acting in 
matters of importance to themselves. A 
defendant is never to be convicted on 
suspicion, conjecture or surmise. 

the burden is upon the prosecution to prove 
the accused guilty beyond a reasonable doubt 


to 


the duty of producing any evidence what- 
soever. In your consideration here, you 
are to keep in mind that you are to con- 
sider not only the direct evidence, but all 
of the cross examination and all the 
testimony of all the witnesses and of all 
the exhibits which are in evideice. 

In your consideration of the term 


"reasonable doubt", you should keep in 


that if you feel uncertain and not fully 


convinced that the defendant is guilty of 
the crime charged, and that you believe 

you are acting ina reasonable manner and 
if you believe a reasonable man or woman 

in any matter of like importance would 
hesitate to convict because of such a 

doubt as you have, that is a4 reasonable 
doubt to the benefit of which the defendant 
is entitled. 

In this case, it is clear that Mr. 
Kazmierczak did not taks the stand. That 
is his right not to do. There is no obli- 
qation on his part to take the stand. That 
flows, of covrse, from the general rule 


that the Government has the burden of 
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proving guilt by evidence which they pre 


sent and the defendant is not obliged to 
in evidence on his own. The failure 
the defendant to take the stand 
i against him in any 
tiscussed 


it in any way in your delibera- 


your mino as to the 
you certainly will 
o consider the testimony of the wit- 
o have testified and how their 
Y ig connected one with the other, 
stands up under cross examination, 
compares with the stipulation whic 
ence and how it compares with 
r exhibita which are 
In this regard, 


witnesses 


* 
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worthy of belief. You may take into 

consideration the appeara:ce, attitude, 

/ behavior of the witness, the interest of 
the witness in the outcome of the case if 
any, the relation of the witness to any 
party in the suit, the inclination of the 
witness to speak truthfully or not, the 
probability or improbability of the witness’ 
statements and all other facts and circun- 
stances in evidence. You may consider any 
conscious or unconscious bias or prejudice 
that the witness may have toward either 
side of the suit, what hope of reward, if 
any, the witness may feel that he or she 
may receive because of the outcome of the 
litigation. You may consider and ought to, 
the demeanor and manner of the witness on ) 
the stand, and as I have said to you before, 
certainly, you should consider the cross 
examination of a witness, as well as the 
direct examination. You should consider 
the witness’ intelligence, motive, state 
of mird while on the stand. You will deter- 


mine whether or not the witness had the 


opportunity to see and observe the matters 


to which he or she testified. 
determine whether or not, in y ¢ jud ant 
the witnese had an accurate re scti 
f what hed occurred. 

Now, inconsistencies or 7:1scre ancies 
in the testimony of a witness joes not mean 
that you must discredit such testimony 
entirely. In weighing the effect of s 
discrepancy, you will always consicet 
whether it pertains to a matter 
ance or an unimportant detail 4nc ether 
the discrepancy results from innocent error 
or intentional falsehood. It is up to yo 
ladies and gentlemen, to use your comon 
sense under these general rules in deter- 
mining the facts from the testimony of the 
witnesses and the consideration of the 
exhibits which are in evicence. 

In this case, there has been testimo! 
of the qood character of the defendant. 


You will recall the doctor testified ar 


also Mr. Fronctak. These witnesses are 


what we calli character i*nesse In thi 
reqard re instructed that evid ° 
of good waracter may (¢ ror i ’ 
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yo d if believe you, e 
’ 
considered alony with all the other evidence 
in the ase in determining her the 
prose tion hes proven the efendant g Lt 
beyond a reasonglie Soubt. vidence of 


rood character and rer ‘tation introduced 

by the defendant here, if believed by you 
alone without more, may create a reasona 

ioubt as to guilt. 

You will remember as 4 sside, that 
juring the course of the trial, I naa 
instructed you from time to time about other 

atters, during sammations, during the 
presentation of the evidence, during jury 
selection, and you are to consider tie 
remarks I made then 4s part f the general 
harge which I am giving to you now 

I think, at this time, it ay 
appropriate to turn to some more particuiar 
considerations in this case. 
case, the defendant is charyed with will- 
fully and knowingly attempting to evade and 


lefeat a portion of the income tax due and 


ding by him to the United States oy filing 


a false and fraudulent income *ax return 
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wherein he substantially understated his 
ncome for the years in question. That is 


the charve that is placed here in the in- 


dictment. The ,sars in question are 1966, 


1967 and 1968. The violation, charged 
violation is against Title 26, Section 7201. 
This provides, in part, that any person 
who willfully attempts in any manner to 
evade or defeat any tax imposed, shall be 
evdiity of an offense against the laws of 
the United States. 

As i have told you before, it is 
your function to determine guilt or inno- 
cence on the charge placed. We have talked 
about this before, but I think it is im- 
portant to say again, and we certainly 
understand by now, that what the attorneys 
say, in fact, what the Court says about 
the facts in the case is not evidence. 
The attorneys are entitled to argue and 
argue viqorously and fairly and point up 
the best points on their side of the case. 

fznction and there is nothing 

wrong with that, but if you find that what 


they say is not supported by the evidence, 
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a-is 


then you may and ought to, under certain 
circumstances, not accept the arguments 
ade in that regard. In this case, there 
be some remarks made in opening state- 
ents about the background or healt! 
other considerations. If 
this material is not supported 


he testimony 


the issues 


ree essential elements 

proven heyond a reasonable doubt. 
is the fact that a substantial 

of Federa) income tax 


was due and owing from the accused for the 


calendar year in question over and above 


amount of tne tax which was declared 
or disclosed in the defendant's income 
tax return for the calendar year. 
econdly, the Government must prove 
reasonable doubt knowledge of the 
that some additional Peceral in- 


f a substantial rzmount was due 


wing fron 
‘alendar year in question over and 
of the tax which was 

jleclared or disclosed in his income tax 
return for that calendar year. The second 
element, really, has to do with knowledge, 
that he knew that there was a substantial 
amount due and owing. 

Thirdly, the Government must prove 
Seyond a reasonable doubt, that the accused 
willfully attempted in some manner to evade 
or defeat such additional tax with the 
specific intent to defraud the Government 
of such additional tax. 

There are some words which ought to 
be explained in a little greater language. 


To attempt to evade or defeat a tax involves 


two things. Pirst, an intent to evade or 


defeat the tax, and secondly, an act will- 


fully done in furtherance of the intent. 

The word “intent” contemplates that the 
accused had knowledge and understanding that 
during the calendar years 1966, 1967 and 
1968, he and his wife had income which was 


ich they were required by } 


to report, but that he nevertheless 
attempted to evade or defeat the tax there- 
on or a substantial portion thereof by 
wilifully failing to report all of his 
income which he knew that he had during 
that particular calendar year and 

knew was his duty, under the law, to state 
in his return for that year. 

In order to succeed, the Government 
must prove beyond a reasonable doubt, that 
the defendant willfully attempted to evace 
or defeat a tax due the Government. 

This involves the specific intent to evade 
the tax and some willful commission or 
affirmative action by the defendant in 
furtherance of that intent such as, for 
example, a consistent pattern of under- 
statement cf income The were underreporting 


of income alone does not show willfulness, 


but if you find that over a period of years, 


there is a consistent underreporting, that 
may be evidence of the willful .ess on the 
part of a defendant. This may include 

evidence of underreporting in prior years. 


You ma: ruit the defendant in one year, 


but you may consider the evidence in the 
following years if you find that it is 
pertinent to the issue. 

An act or failure act is willfully 
done if done voluntarily and intentionally 
and with the specific intent to do something 
the law forbids or with the speci 
tent to fail to do something the law re- 
quires to be done. That is, with bad 
purpose either to disobey or disregar 
law. 

As I have told vou before, the 
ments of counsel are not evidence in 
case. ilowever, in this case, you can con- 
sider the stipulation, Exhibit 10, which 
is in evidence, and, of course, in pointirg 
out part of it, does not mean that all of 
it is not important and it is all going 


to be there for you to read, but the stipu- 


lation shows that the defendant reported 


he had a taxable income in 1966 of $6,124.49 
when he actually nad a taxable income of 
$12,765.97. For the year 1967, the stipula- 
tion indicates that while he reported an 


income of $4,057.99, he had an actual 
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taxable income of $21,320.01, and in 1968, 
when he reported a taxable income of 
$3,650.56, he had an actual taxable income 
Of $32,175.49, 

The stipulation further reflects, 
among other things, that che defendant owed 
an additional income tax in 1°66 of 
in 1967 of $3,811.17 and 
$1,813.63. 

If you find, beyond a reasonable 
ioubt, from the evidence in the case, that 
a fraudulent return was filed with the 
specific intent on the part of the accused 
to evade or to defeat a substantial part of 
the tax lawfully due from him and that this 
was done willfully, the offense was com- 
plete as soon as the fraudulent return was 
willfully filed. 


A fraudulent tax return is one that 


is false and mown to be false by the person 


making it or causing it to be made and is 
willfully filed with the intent to deceive. 

The proof in the case need not show 
an evation of all the tax alleged in the 


indictment. You will note that the 
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figires in the indictment are different 
from the figuree in the stipulation. That 
lefeat the Government's case, but 
what ie evidence in the case must estab- 
lish beyond a reasonable doubt is that the 
accused willfully attempted to evade or 
defeat some substantial portion of the 
tax alleged as charged. Whether any of 
these things occurred, whether the amount 
lis substantial or not substantial, these 
are all questions for you the jury to 
determine. 
As I have explained to you before, 
each year must be considered separately. 
You may also consider the conduct 
of a defendant including statements knowing- 
ly made by him upon being interviewed by 
the special agent or the agent in the case. 


Whatever he said to the agent at that time 


if you find was voluntarily made may be 


considered by you in determining whether 
or not there was a consciousness of guilt. 

In this case, there is evidence that 
an individual by the name of Joseph 


Cilapkcik made out the defendant's returns 


63 
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for the years 1966 and 1967 and another 
individual by the name of M. Kuzczko made 
out the defendant's return for the year 
1968. t is not a defense that another 
person made out the returns when the tax- 
payer knew or perhaps should have known 
that the return was false. 

Some of these things I have discussed 
with you perhaps need a little further 
word of explanation. In doing this, I 
probably may repeat some of the things that 
I have told you already, but it is import- 
ant that I do my best to try to explain 
to you as well as possible the things 
which you must consider in this case. 

To return to your general duties for 
a minute, it is ciear that you are to per- 
form your duties as jurors without bias or 


prejudice as to any party. You may not te 


governed by sympathy, prejudice or public 


opinion. The parties in this case are en- 
titled to have your impartial and careful 
consideration of all the evidence in the 
case and are entitled to expect that you 


will attempt to follow the law and reach 


<4 
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your verdict based upon the law and the 
facts as well as you are able. 

The meaning of the term “substantial” 
in a case such as this depends upon the 
facts, circumstances and conditions shown 
by the evidence in this particular case. 

If you find that some of the unreported 
income came about through error, oversight, 
may be reasonably considered to be incon- 
sequential or perhaps if you find that it 
was through neglect, carelessneas, poor 
handling of details, then, of course, this 
would not be a showing of substantiality. 

You may consider the background of 
the defendant. You may consider all of these 
things in determining whether or not the 
portion not declared here was substantial 
and whether the acts were done willfully 
or not willfully. 


We are not here to determine any 


civil liability. That is a separate pro- 


ceeding. We are not here to determine the 
exact amount. That is something that will 
be handled at some other time and some 


other place. We are here only to determine 


connection 


are not wi 


To 


defendant was } & Cc is always 


Aifficult to look into, it is im- 
e really, to look into the mina of 
lividual so that we, in this case, 

letermine, 


e intent of an 


was direct evidence of 


onstantl called 


omissions of other people what 
itions and purposes are. 
ances, what a person uoces 
joes not do speaks just as clearly as 
person had written out what his 
(ou are permitted to 


ring intent, an 


118 was 


jetermine the 


ay consider this as a factor 

mining intent and willfulness. 

find that the defendant gave a knowing 
false statement about a ‘rial matter 

to one of the agents during t! investiga- 
tion, you may take that into consideratior 
as to referring back to what his intent was 
when the returnw- filed. 

You may cous.der, this is one 
,oOvernment's arguments, anc whether 
it is in the case or is not in the 

case, it is for you to determine, but you 
can, for example, if the taxpayer kept a 
fouble set of books, then you may consider 
that as part of the intent to evade. For 
example, if a defendant made false entries 
in the books or altered invoices, concealed 


assets, covered up sources of income, used 


method of keeping track or bookkeeping 


and accounting which clearly would lead 

to underreporting of income, handling ones 
affairs to avoid the making of usual re- 
cords, these are examples of things which 
you could consider as bearing upon the 


intent of the defendant. 
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In other words, how did the defendant 
in this case conduct his affairs. Were they 
e in such a manner and willfully done 


so that all of his income would not 


> 


e 
varefully reported or was it just careless 
and negligent. rhese are considerations 
for your determination. 


It is evidence that “taxable year’ 


n this case means calendar year ‘tarting 


fre January let and continuing to December 
Ilest of the following ear and as we know, 
the required return is to be filed on 


about the 15th of April in the year follo 


If a person acts in good faith and 
believes he haa paid all the taxes he owes 
he cannot be guilty of criminal intent to 
evade the tax, but if he acts without 
reasonable ground for belief that his 
‘onduct is lawful, it is for you to determine 
whether he acted in good faith or whether 
he willfully intended to evade the tax 

he issue of intent is whether the defendant 


illfully intended to evade or defeat the 


tax, that is onw whic? ; must determine 


people prepare his returns for the year 


in question and in that regard, if you find 
that he provided the tay reparers ali 
full information with relat t his 


texable fncome and expenses luring the 
year i 1estion and the defendant then 
adopted. signed and filed his tax returns 
without having reason to believe that they 
were not correct, if he thought he was 
acting in good faith, of course, you would 
not be able to find hir zuilty. mn the 
other hand, if he did not provide, you 
find, all the information to the tax pre- 
parers and he did that willfully, then 

the fact that he had someone prepare the 
tax does not absolve him from liability in 
a case such as this. If he knew when he 
Signed it that the return was not orrect 
*""d substantially understated the tax 


liability, then you are not required to 


find the defendant not guilty simply because 


a] 
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he did not prepare his return himseif, but 
here, the defendant had the return prepared 
by another. 

The fact that the defendant's 
signature appeared at the bottom of the tax 

prima facie evidence that he knew 
the contents of the return. If there was 
nocther evidence as to the issue of 
knowledge, the signatures on the tax returns 
would be sufficient to establish that the 
signer had knowledge f the contents o 
the return. However, yc may consider on 
that question, any other evidence to deter- 
mine whether or not he did have knowledye 
of whether the information was correct. 

As I have said to you, the burden is 
on the Government to establish guilt beyond 
& reasonable doubt. They must show that 
the defendant in this case acted willfully 


id knowingly with a specif intent to 


evade the income tax obligation. Tat 


eans proof of vonsciou's jeliberate 
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iment establish inte by vi 


idence 
of the understaten income. 


The mere fact that there may be 


statement substantial 


that as part of your determination 
intent. 


I have already told you ladies and 
jentlemen, that you j ust be, or 


nsideratior ust . s@parate one 
count. Your verdict inaniinous on 
each count and certa i have explained 


again and again, you may not find th 


defendant guilty in s case unless you 


are convinced as to the particular count 
involved that the ‘ernment has proven 
its case beyond a reasonable doubt. 

At this t pe will ask you to ste; 
into the corridor u I listen to the 
requests to charge, ny further quests 


made by the lawyers an. exceptions to the 
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COURT: 


CONDON : 


be instructed a reasonable 
not only from the evidence, 
te. 
I think I have covered that. 
I made a 3s; 1fic note of it that 
it was covered earlier in the charge. 
cannot default anyone, but 
particularly attuned to it. 
Maybe 7 did not say n your 


exact language, Mr. Condon, but I believe 


ficiently. 


And, your mor, I most respectfully 


except ji his instance in this case with 
fact 
not indication of willfulness. 
pt to that being charged. 
All ight, Mr. Condon. Mr. Anderson, 


will you have the jury come back, please. 


(Jury returns the courtroom.) 


gentlemen, the attorneys 
y attention that when I 
prepare’ the tax returns 


the years 1966, 1967 and 1968, I 


ce; 2 consistent pattern of under- 
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mentioned the two name. and I had the 
names backwards. This, of course, again 
is for you to determine one way or the 
other, and as far as materiality of it, 
that is for you to determine as well. 
Yould the marshals step up, please, 


and be sworn. 


ity United States Marshals 


as custodians of the jury.) 


Ambrusco, I want to thank you 


service here. We can now conti 


consideration 
with the thanks f the Court and 
in touch with you again soon about 
We have other arrangements 
to come in so you 
ext week. We may ask y 


1e following week. 


ror excused.) 
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PROCEEDINGS: Pebruary 19, 1976, 3:21 p.m. 


APPEARANCES: As before noted. 


(Defendant present. ) 


(Jury present.) 


THE CLERK: Jury kindly answer to your name. 


4 


(Jury roll called. All twelve jurors 


present.) 


Will the foreman please rise. 
Members of the jury, have you agreed 
your verdict? 
FOREMAN ‘HE JURY: We have. 
CLERK; What is your verdict 
the indictment? 
FOREMAN : Not guilty. 
CLERK : What is your verdict on Count 2? 
POREMAN : Guilty. 
CLERK : Pardon? 
THE FOREMAN: Guilty. 
THE CLERK: And Count 3? 
THE POREMAN : Guilty. 
RK: Members of the jury, kindly listen 


as the Court records your verdict. You 
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the defendant Plorian Ks 
juilty on Count 1; guilty 
Count 3 


THE FOREMAN: 


THE CLERK: I your verdict 


it? 


FOREMAN : 


‘ondon, do you want the jury 


it please your Honor. 
Members of the jury, if your 
is as the Court has recorded it, ki 


answer “yes" when your name 


(Jury polled. All twelve jurors 
responded to the question of the Clerk 


in the affirmative.) 
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UMITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MB YORK 


UNITED STATES OF AMERICA, 


Plaintiff 


“R-1973-160 


De fendant 


APPEARANCES: RICHARD J. ARCARA, ESQ., United States 
Attorney (ROGER P. WILLIAMS, FSQ., of 
Counsel), Buffaio, New York, for the 
Government. 
CONDON, KLOCKS, ANGE, GERVASE & SEDITA 
(JOH Ww. CONDON, JR., ESQ. & JOHN D. 
KLOCKE, ESQ., of Counsel), Buffalo, 
New York, for the Defendant. 

After a jury trial, the defendant was convicted 
on two counts of a three-count indictment charging income 
tax evasion for the years 1966, 1967 and 1968. The jury 
found the defendant not guilty for the year 1966, and 
guilty for 1967 and 1968. Following the jury verdict, the 
Gefenéant moved for a judgment of acquittal and for a new 
trial pursuant to the Federal gules of Criminal Procedure. 


The time to argue this motion was extended and the defendant 


and the Government have supplied the court with briefs. 
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In urging his motion, the defendant relies upon 
four main points: First, that the evidence was insuffi- 
cient to sustain a conviction; secondly, that during 
cross-—examination defense counsel was improperly preven- 
ted from questioning Special Agent Michael Pasquarella 
and that the court's comments during cross-examination 
seriously prejudiced defendant's case; third, that the 
cOurt improperly charged the jury on the question of 
under-reporting of income and failed to give a charge on 
reasonable doubt as requested by the defendant; fourth, 
that the defendant was prejudiced because of remarks made 

the Government's attorney during summation. 


Before trial, the parties stipulated that for 


the year 1967 the defendant claimed a tax due in the amount 


Of $631.02, while in fact there was an additional tax due 
of $3,811.17; for the year 1968 the defendant claimed a 
tax due of $602.79, while in fact there was an additional 
tax of $1,813.63. The evidence showed that defendant ad- 
mitted he spent more in cash than the amounts he reported 
as taxable income for the years 1367 and 1968. From these 


facts elone, the jury could make the reasonable inference 


that he knew he had greater income than he reported during 


these two years. There was other evidence sufficient for 


the jury to determine that he willfully understated his 


income. The defendant, a small delicatessen store Opera 


tor, used a cash register to record sales in his store. 
However, there was also u box which was used to keep money 
for cashing checks. At times these funds became inter- 
mingled. From the evidence, it was reasonable to infer 
that the books did not correctly reflect the gross income 

jay. Sometimes the cash regieter tape was used to 
Jetermine the amount of grose receipts but, at other times, 
it was not. Quite often the receipts were calculated by 
counting the amount of money in the recister. This did 

‘curately reflect gross receipts because cash regis 
ter monies were used to pay vendors, pay the help and 
sometimes to cash payroll checks. There was also evidence 
before the jury that there were two sets of books used by 
the defendant in keeping his records. A review of the 
jefendant's checking account and savings account records 

1 substantial difference between the amount deposi 


bank and the amount recorded in the defendant's 


0oks Considering the evidence presurnted in s light 
most favorable to the Government, it is clear that a 


reasonable juror could reasonadly conclude guilt beyond 


* reasonable doubt. United States v. Brawer, 482 F.2d 


117 (24 Cix. 1973) United states v, Fahey, 510 F.24 302 


(24 Cir. 1974). For the vears 1967 and 1968, the evi- 
dence showed that there was a substantial additional 
amount of federal income tax due and Owing, and that 
the defendant had knowledge that there was an additional 
tax due and that he willfully attempted to evade or de- 
feat the additional tax. 

During cross-examination of Special Agent 
Michael Paequarella, defense counsel questioned the agent 
extensively about what steps he took to prepare for the 
intervie the defendant, what records he consulted, 
what his training was beforehand, whether he made an out- 
line of the questions to be asked of the defendant, his 
understanding of the memorandum of instructions given to 
agents, what his contacts were with the revenue agent 
before the interview, how he made notes during the inter- 
view, what happened to the notes after the interview, 


whether he had any training in the use of weapons, what 


sther training he received, his prior educatiunal back- 
ground and whether he chose not to ask Mr. Kazmierczak 
“ertain questions. Finally, at page 65 of the Michael 
Pasquarella transcript [hereinafter referred to as P.Tr. 
after eliciting from Mr. Pasquarella that he had taken 
affidavits from other people, he was asked: 
Q. And you could have that day, if 
you had chosen, had Mr. and dre. 
Kasmiercezak sign an affidavit? 
There was no objection, but the court eaid: 
Mr. Condon, the agent can do 
many things. If we were here and 
question him about all the things 
he didn't do, we would be here a 
long, long, long time and not de- 
velop any information which would 
be useful, so let us zero in, 
please, on what he did do. 
(P.Tr. at 65). 
After that, the defense counsel questioned the agent about 


his interview of Mr. Karemiercaak. At P.Tr. 69-70, the 


court overruled @ Government objection to a question put 


by ‘efense counsel concerning the content of the agent's 


memorandum. After questioning the agent in detail about 
his interview, defense counsel at P.Tr. 79 and 30 asked 
the avyent about the purpose of the questions, whether it 


wee the purpose of the agent “to find cut if there was an 


evil intent to cheat the Government 
and whether the actions of the defendant were willful. 
Finally, defense counsel asked the agent: 


Q. Well, you knew it would have to be 
something that was unjustifiable, 
without excuse, stubbernly and ob- 
stinately and perversely made? 
(>.%. et 66}. 


The court said: 


Wait a minute. That is a question 
of law. Disregard the question. 
That is not a correct statement of 
the law. 


The defense counsel then said: 
Porgive me, your Honor. I apologise. 
The gourt then said: 


Can we get to the facts, .. .? A lot 
of this you know and I believe, and [I 
am going to state it direct, bluntly 

and candidly, it is window dressing. 

Mr. Pasquarcelle has conducted an inves- 
tigation and you are entitled to ques- 
tion him about what he did and you 

have, but as far as all these adjectives 
and se forth, it does not help us. 


(P.Tr. at 80-81). 
The court then directed the examiner to continue with his 


questioning. The cross-examination continued without fur- 


ther objection of interruption. Citing United States v. 
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Murdock, 290 U.&3. 369, 194 (1933), defense counsel argues 
iat the Supreme Court used these very terme to descrive 
what is willful. He claime that since he was prevented 
from asking the agent this question, his crosa-examination 
was curtailed. Although the Supreme Court used this lang 
uage as part of a discussion of the meaning of the word 
“willful,” that does not mean that it is a proper question 
On crOss-examination. The phrase was obviously taken out 
of context and could not aid the jury in evaluating Mr. 
Pasquarella's direct testimony or the work performed dur- 
ing his investigation. A reading of the cross- 
examination reveals that there were very few objections 
made by Government counsel to any of it and only two oc- 
casions when the court interrupted. In neither instance 
did defense counsel request an opportunity to explain the 
ceasc, for the questioning. The direction to defense coun- 
eel to ask the agent what he did do, rather than what he 
did not do, under the circumstances was not improper, and 
whether or not the agent attempted to obtain an affidavit 
from Mr. Kasmiercszak is beside the point. United States 
v. Lehman, 468 F.2d 93, 105 (7th Cir. 1972). Counsel con- 


tinued to question the agent about his investigation at 
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length, without further interruption. Under the circum- 
stances, neither the rulings by the court nor coments 
interfered with the cross-examination. 

The defen ->bjects to that portion of the 
court's charge in which chore was a discussion of under - 
reporting of income. On several occasions the court made 
clear that the mere understatement of ircome was not suf- 
ficient to show willfulness and that it was necessary for 
the Government to establish i:utent vy evidence independent 
of the understatement of inccwe. It appears that the 
charge followed the letter and spirit of United States v. 
Coblents, 453 P.24 503, 505 (2d Cir. 1972), cext. denied, 
406 U.S. 917) United States v. Procario, 356 F.2d 614 (24 
Cir. 1966), cert. denjed, 384 U.£. 1002. 

The defense also objected to the court's failure 
to charge on reasonable doubt that the “reasonable doubt 
comes not only from the evidence in the case but from lack 
of it." The court did not charge in the specific manner 
requested, but did charce the jury in the following lang- 
uages 


Since the burden is upon the prosecu- 
tion to prove the accused guilty heyond 
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a reasonable doubt the defendant has 
the right to rely upon failure of the 
prosecution to establish such proof. 
Charge Transcript [hereinafter referred 
to ae C.Te. 7] at 6. 


Purthermore, during jury selection, trial and the formal 


sharge, the jury was given frequent admonition about its 


duty not to convict unless convinced beyond @ reasonable 
doubt. 

During summation, Government counsel stated 
that Lois Tramont, daughter of the defendant, testified 
that she saw entries in a temporary grocery sheet book 
many times. In fact, her testimony was that she saw prior 
entries at least once and maybe more than once. Government 
counsel did not purposely misstate the evidence ani the 
error is not sufficient to require a new trial. 

Mre. Tony, & Revenue Agent, was not called as a 
witness by the Government. During defense counsei's sun- 
mation, defense counsel commented that if the Government 
nad called Mrs. Tony, she could have supported the testi- 
mony Of Agent Pasquarella. During rebuttal, the Government 
responded by pointing out that the Government was not 
Obliged to call every possible witness, and then went on to 


gayi 


“tH 


DECISION AND ORDER, 7.-2-76 


- - as Mr. Condon said, well, perhaps 
Mxs. Tony could have said “Yes". That's 
exactly what happened, and I suggest 
that is why the Government didn't call 
Mre. Tony. 

Rebuttal statement of Assistant U.S. 
Attorney taken from Transcript of Closing 
Argument of John W. Condon, Jr. fherein- 
after referred to as J.C.Tr.}] at 53. 


In a sense, the Government simply parroted the remarks 
made by defense counsel in his summation. The remark 
may be considered as simply a fair response to defense 
argument. Even if considered as injecting the prosecu- 
tor's personal belief into the trial, nevertheless, 
neither the remark about Mrs. Tony nor the compleined 
discussion of Mrs. Tramont's viewing of che books was 
objected to. Furthermore, following defense counsel's 
comment about Mre. Tony that the defense did not have 
to cail her, the court reminded the jury: 


You do not have to call Mra. Tony be- 
cause the burden is upon the Government 
to prove this case beyond a reasonable 
doubt. You are under no obligation 
whatever to call any witnesses whatever. 
If the jury believes that Mrs. Tony is 
a witness under the control of the 
Government and the jury finds that she 
has evidence to offer here which is 
helpful to the resolution of the cave 
and they find that there may be any 
evidence here which may be harmful to 
the Government's case that she could 


ae 
‘ 


DECISION AND ORDER, 7.2-76 


offer, then they may take an adverse 

presumption against the Government 

for the Government's fa‘lure to call 

her . 

J.C.Tr. at 32-33. 

None of the points made by defense counsel 
are sufficient to require a new trial or to warrant the 
granting of a judgment of acquittal. The motions of 


defendant, in all respects, are denied. 


So ordered. 


ed States District Judge 
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A JOHN T. CURTIN 


July 2, 1976 
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Did willfully and knowingly 
attempt to evade incone tax, by filing a false and fra Culent 
income tax return, in vinlation of Title 26, U.S.C., tion 7261 
(Cts. 2, 3) 


} 
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sentenced ag follows: Defendant is fined $1,000 on Count Tw 
$1,006 on Count Three. The sentences are to run concurrently. 
\ Defendant shall have Sixty(60) Days to pay the fine. 


Defendant was found Not Guilty on Count Cne. 
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the defendant. 

the taxpayer in the amount 

and $1,350.00 for the year 1967; 

represent additional sources of non-busines 
or the years in question and failure to 


was a mistake by Internal Revenue 


computations 


7. As more particularly appears from Schedule I 
the defendant's taxable income for the year 1966 was 


7; for the year 1967, $21,320.01 


, Y *» 


; and for the 


year 1968, $12,175.49. 


8. For each of the years in question the 


following additional income tax was due and owing fro 


the defendant to the Internal Revenue Service: for 1966, 


.84; for 1967, $3,811.17; and for 1968, $1,813.63. 


9. The tax returns, Forms 1040, for the years 
’ ’ 
1966 through 1968, inclusive, marked as Government's 
Exhibit 17 through 20, 48 and 49, are true and accurate 
copies of the defendant's returns as filed with 
atlantic Regional Center of the Internal Revenue Service, 


Andover, Massachusetts. 


the years 
‘or the year 1966: 


130 separate 


>deemed. 


currency deposited. 


iecks negotiated 


separate deposit 
checks 


2parate 


otal paymer 
by the defendant ustomer 


question were 


collected the money 
l 5 deposited the money 
lls, watched fc 


’ 


cks and forwarded the 


separate utility 


following number 


1966 
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